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708-404-9090

Jeffery D. Jeep
email: jdjeep@enviroatty.com

Delivery via Email to: Schwer.Don@epa.gov

February 6, 2023

Mr. Donald R. Schwer, IlI

Enforcement Investigator

United States Environmental Protection Agency, Region 5
Enforcement Support Section, SE-5J

77 W. Jackson Boulevard

Chicago, IL 60604

Re: Silbert Watch Company
1409 Dundee Avenue, Elgin, Kane County, lllinois 60120
General Notice dated November 8, 2022
Issued to Doctors Berkson and Herbstman

Dear Mr. Schwer,

I enclose the joint Answer of Dr. Michael H. Berkson and Dr. Arnold J. Herbstman
(collectively the “Doctors”), beneficiaries under the Standard Bank and Trust Company of Hickory
Hills, Trust No. 3025, to the above referenced General Notice Letter (“Notice” and “Answer”)
regarding the Silbert Watch Company, 1409 Dundee Avenue, Elgin, Kane County, lllinois 60120
site (“Site). This Answer is not submitted on behalf of the Trustee of Trust No. 3025, Old National
Bank, the successor to Standard Bank and Trust Company of Hickory Hills. This Answer is
submitted concurrently with the Doctor's Response to the USEPA Request for Information. The
Response is incorporated by reference in its entirety into this Answer. Unless otherwise indicated,
the capitalized terms in this Answer have the meaning given to them in the Response. The
Doctors are providing this Answer while reserving any and all privileges, rights and immunities.

Nothing in this Answer should be construed as an admission of liability.



The Answer refers to the following documents that are enclosed as Appendix B*:

Date
12/20/22

01/06/23

06/23/22

10/19/1987

Contrary to the Guidance, the Notice does not provide any information to the Doctors
explaining why the USEPA thinks that they are liable under Section 107 of CERCLA, 42 U.S.C

Description

Email from Counsel to USEPA requesting an extension
of time to reply to the Notice until Counsel has had an
opportunity to review the USEPA’s FOIA Responses,
attached is the December 6, 2022 email from USEPA
stating that the earliest the USEPA will respond to the
FOIA request is February 17, 2023 (“December 20
Email”)

Email from the USEPA responding to the December 20
Email (“January 6 Email”)

USEPA’s Webpage entitled, “Superfund ‘Notice of
Liability’ Letters (last visited January 24, 2023)(“Notice
Website)”

USEPA CERCLA Interim Guidance on Notice Letters,
etc. (“Guidance”)

9607(a)(1)-(4). The Guidance provides as follows:

Bates

Doctors00000873-
Doctors00000876

Doctors00000877-
Doctors00000879

octors00000880

Doctors00000881-
Doctors00000932

The [General Notice] letter should inform parties that they are potentially liable for
response costs under §107 of CERCLA, including the costs of conducting the
RI/FS and RD/RA. The letter should define the scope of potential liability and
should briefly explain why the parties have been identified as PRPs. Guidance at
10 (Doctors00000881-Doctors00000932, Doctors00000894)

Without explaining why the USEPA believes that the Doctors are liable under Section 107
of CERCLA, the Notice simply states (p. 2), “EPA has received information that Trust Number
3025 of Standard Bank and Trust Company of Hickory Hills (Trust) owned or operated at the Site

or generated or transported hazardous substances that were disposed of at the Site.”

The Response makes clear that:

1. The Doctors do not own or operate the Site. See 107(a)(1)

2. The Doctors did not own the Site at the time that the radiological waste was disposed

of at the Site. The Silberts and Silberts Watch Co. disposed of radiological waste when

they owned the Site. Battaglia, Schweinert, and B.S. Property Management, Inc. likely
disposed of radiological waste when they conducted demolition activities at the Site

after 1995. See 107(a)(2)

3. The Doctors did not arrange for the disposal of radiological waste or any other waste

containing hazardous substances at the Site. See 107(a)(3)

' The Bates numbering in Appendix B continues from the numbering in Appendix A of the Response.
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4. The Doctors did not transport solid waste containing hazardous substances to the Site.
See 107(a(4)

The purpose of the December 20 Email was to learn why the USEPA believes that the
Doctors are liable under Section 107 of CERCLA. As explained in the December 20 Email, the
USEPA should have established a document depository (as is customary and encouraged by the
Guidance) or, at least, provided the Doctors with a brief explanation of why the USEPA believes
they are liable under Section 107 of CERCLA. Unfortunately, this Answer must infer (or guess)
why the USEPA believes that the Doctors are liable.

Perhaps the USEPA is operating on the mistaken belief that the buildings on the Site were
demolished between 1986 and 1995 when the Doctors owned the Site, and that the demolition
activities exacerbated the existing radiological contamination. It is clear from the Court File,
Stipulations (Doctors00000241-Doctors00000250) that the Silberts disposed of the radiological
waste before the Doctors took title to the Site in 1986. The Responses to Requests 1 (Battaglia),
3 and 7, also make clear that after 1986, B.S. Property Management, Inc., Battaglia, Schweinert,

Vehrs, and Villa Construction Services, Inc. demolished the buildings.

Perhaps the USEPA is operating on the mistaken belief that the limited investigations of
contamination at the Site that were conducted by the Doctors and the State of lllinois between
1986 and 1995 constitutes disposal. The Doctors commissioned non-invasive surveys of the Site
for gamma radiation and other hazardous substances such as asbestos. See e.g., Court File
Doctors00000250 (] 29), Doctors00000259 (describing non-invasive environmental survey), and
Doctors00000377 (describing radiation survey meter).

On April 28, 1988, Denis Padovani sampled soil in the driveway that was adjacent to a

building on the Site:

On Thursday, April 28, 1988, Vince Muzzalupo and myself [(Padovani)] met with
the [Doctors’] architect, Roger Jadown. Mr. Jadown supplied a back-hoe and
operator in order to get a profile of the contamination along the building and in the
yard. We stripped the blacktop of the areas of interest and dug holes in the highest
and a mid-range area. Please refer to the attached diagram for those locations.
Court File, Memorandum dated May 4, 1988, from Denis Padovani to John
Cooper, Doctors00000443-Doctors00000445, Doctors00000443.

The “attached diagram” (above) shows the “Area of Excavation” where soil
samples were collected in the driveway. /d. at Doctors00000445

The State of lllinois also collected soil samples at the Site at a depth of 5-feet. See June

13, 1988, letter from John W. Cooper, Manager, Office of Environmental Safety, State of Illinois,



Department of Nuclear Safety, Court File, Doctors00000446-Doctors00000459,
Doctors00000447.

There is no evidence that the non-invasive surveys and soil sampling were performed in
a negligent manner that caused radiological contamination to be dispersed across the Site. See
United States v. CDMG Realty Company, 96 F.3d 706, 719 (3d Cir. 1996)(soil borings in a landfill

did not constitute disposal).

Perhaps the USEPA is operating on the mistaken belief that the Doctors are liable
because the radiological waste migrated through the soil at the Site between 1986 and 1995. The
so-called “passive disposal’ theory of liability was rejected in United States v. Petersen Sand &
Gravel, Inc., 806 F. Supp. 1346, 1352 (N.D. lll. 1992), on reconsideration (Nov. 9, 1992)(disposal
requires affirmative human action). See also CDMG Reality Company, supra, 96 F.3d at 714

(same).

For the reasons stated above, the Doctors decline at this time to agree to reimburse the
USEPA for costs incurred to date and they decline to voluntarily perform or finance the response
activities that the USEPA has determined or will determine are required at the Site. If the USEPA

has additional evidence supporting its liability determination, please provide it.
Please direct all future communications concerning the Site to the undersigned.

Very truly yours,

t '

Jeffery D. Jeep

JDJ/me

Encl.
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Tuesday, January 24, 2023 at 11:45:43 Central Standard Time

Subject: Silbert Watch Company - Extension

Date: Tuesday, December 20, 2022 at 3:54:18 PM Central Standard Time
From: Jeffery D. Jeep

To: Gonzalez, Maria

CC: Mitchell, James, Schwer, Don, Patti Blazer

Attachments: 00722.1 - USEPA FOIA Response Request for Extension.eml|

Maria,

| am requesting an additional extension to respond to the Notice Letter and Request for Information until
March 6, 2023 for the following reasons:

1. My clients do not have any documents relating to the Site. For example, we do not know when the
Trust held title to the Site. On 11/16/22, we ordered a tract search from Property Insight (Chicago
Title). We were just informed that the Property Insight tract search is delayed until after the 1% (and
most likely later) due to Covid and staff shortages (at Property Insight and the Kane County Recorder’s
Office).

2. Please refer to our email exchange with Mark Guro at the USEPA regarding our FOIA request
(attached). The USEPA will not respond to our FOIA request until 2/17/22. Based on my experience, it is

common practice for USEPA when issuing notice letters to establish a document depository for the
PRPS. If you have established a document depository, please let me know.

Thank you for your consideration.

Regards,

Jeffery D. Jeep

From: Maria Gonzalez <gonzalez.maria@epa.gov>

Date: Tuesday, November 29, 2022 at 7:41 PM

To: Jeffery Jeep <jdjeep@enviroatty.com>

Cc: James Mitchell <mitchell.james@epa.gov>, Donald Schewer <Schwer.Don@epa.gov>
Subject: External MessageRE: Silbert Watch Company - Extension

We are granting Dr. Berkson and Dr. Herbstman the extension you requested on their behalf. They must
respond to both the General Notice and the Information Requests by January 5, 2023.

Please do not hesitate to contact me if you have any questions or comments on this matter.
With best regards,

Maria Gonzalez

Associate Regional Counsel
U.S. EPA Region 5

77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@epa.gov

Page 1of3
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From: Gonzalez, Maria

Sent: Monday, November 28, 2022 5:04 PM

To: Jeffery D. Jeep <jdjeep@enviroatty.com>

Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: RE: Silbert Watch Company - See below

I need to check in with my client, but hope to get back to you on this tomorrow.

From: Jeffery D. Jeep <jdjeep@enviroatty.com>

Sent: Monday, November 28, 2022 1:46 PM

To: Gonzalez, Maria <gonzalez.maria@epa.gov>

Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: Silbert Watch Company - See below

Silbert Watch Company

1409 Dundee Avenue. Elgin, Kane County, Illinois 60120

Site/Spill Identifier (SSID): C5RG

General Notice of Potential Liability and Request for Information dated 11/8/22
Doctors Michael H. Berkson and Arnold J. Herbstman, Trust Beneficiaries

Maria,

| hope you enjoyed your Thanksgiving. It was nice speaking with you on November 16, On November 15th, I
was retained by Doctors Berkson and Herbstman in connection with the 11/8/22 Notice Letter and Request
for Information. | am investigating this matter, including such basic information as was when the Trust held
title to the Site. Given the early stage of my investigation and the intervening holiday, | am requesting an
extension until January 5, 2023, to respond to the Notice and the Information request, which are currently
due today and 12/12/22, respectively.

Please confirm that this extension is acceptable to the Agency.
Regards,

Jeffery D. Jeep

Jeep & Blazer, L.L.C.

3 Grant Square, Suite #360

Hinsdale, IL 60521

E-mail: jdjeep@enviroatty.com

Phone: (708) 404-9090

Phone: (708) 404-9092 (Patti Blazer, Office Manager/Paralegal)

Confidentiality Notice:

The contents of this e-mail message and any attachments are intended solely for the addressee(s) named in
this message. This communication is intended to be and to remain confidential and may be subject to
applicable attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the sender by reply
e-mail and then delete this message and its attachments. Do not deliver, distribute or copy this message
and/or any attachments and if you are not the intended recipient, do not disclose the contents or take any
action in reliance upon the information contained in this communication or any attachments.

Page 2 of 3
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Tuesday, January 24, 2023 at 11:46:12 Central Standard Time

Subject: 00722.1 - USEPA FOIA Response Request for Extension

Date: Tuesday, December 6, 2022 at 11:53:40 AM Central Standard Time
From: Patti Blazer

To: Jeffery D. Jeep

Attachments: image001.jpg

Jeff:

FYI...see below.

Patt1 S. Blazer
Paralegal

Jeep & Blazer, LLC

3 Grant Square

Suite #360

Hinsdale, IL 60521
(708) 404-9092
pblazer@enviroatty.com

Note: The information contained in this message may be privileged and confidential and
protected from disclosure. If the reader of this message is not the intended recipient, or an
employee or agent responsible for delivering this message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify us
immediately by replying to the message and deleting it from your computer. Thank you.

From: Patti Blazer <pblazer@enviroatty.com>
Date: Tuesday, December 6, 2022 at 11:44 AM
To: Muro, Mark <Muro.Mark@epa.gov>
Subject: Re: EPA-R5-2023-000866

Good morning, Mark,

| agree to the $750 increase to cover the costs of the search and review. | also agree to the
extension you’'ve indicated below (2/17/23) for the agency’s complete response for
documents. Thank you for your help with this. Take care.

Patti S. Blazer
Paralegal

Jeep & Blazer, LLC
3 Grant Square

Page 1 of 2
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Suite #360

Hinsdale, IL 60521
(708) 404-9092
pblazer@enviroatty.com

Note: The information contained in this message may be privileged and confidential and
protected from disclosure. If the reader of this message is not the intended recipient, or an
employee or agent responsible for delivering this message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify us
immediately by replying to the message and deleting it from your computer. Thank you.

From: Muro, Mark <Muro.Mark@epa.gov>
Date: Tuesday, December 6, 2022 at 11:33 AM
To: Patti Blazer <pblazer@enviroatty.com>
Subject: External MessageEPA-R5-2023-000866

Mrs. Blazer,

Just a quick email summarizing our recent call. EPA is seeking a fee commitment increase of $750 to cover the
costs of search and review.

We are also seeking an extension until February 17, 2023 to complete our response. We discussed that EPA
will provide an interim response with records that we have currently available ASAP. Also we discussed that
you were willing to have Personal Identifiable Information redacted as Non-Responsive/PII.

Please let me know if the above summary is correct and you concur with it. If you have any edits please let
me know as well.

Thank you,

Mark

Mark Muro

Government Information Specialist

U.S. EPA Region 5

Superfund & Emergency Management Division
FOIA and Records Management Section

77 W Jackson Blvd

Chicago, IL, 60604

P:312-886-0131

Page 2 of 2
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Tuesday, January 24, 2023 at 10:19:45 Central Standard Time

Subject: External MessageRE: Silbert Watch Company - Extension
Date: Friday, January 6, 2023 at 10:25:12 AM Central Standard Time
From: Gonzalez, Maria

To: Jeffery D. Jeep

CC: Schwer, Don, Mitchell, James

We are granting Dr. Berkson and Dr. Herbstman a further extension, until February 6, 2023, to respond
to the General Notice and the Information Requests in the U.S. Environmental Protection Agency’s
November 8, 2022 correspondence. They must respond to both the General Notice and the Information
Requests by February 6, 2023.

As reflected in the November 8, 2022 correspondence, we believe that response activities at the Site
must be initiated as quickly as possible and do not intend to utilize the special notice procedures
available under Section 122(e) of CERCLA. We have requested information in the possession, custody
or control of the Respondents and are also trying to determine whether there are parties who can and
will perform the necessary removal action promptly; but need to factor the removal timing needs in
granting extensions. We would like to consider responses as we develop our plans for a removal action.
I note we have not issued an Action Memorandum or record for a selection of a removal action at this
time.

Please do not hesitate to contact me if you have any questions or comments on this matter.
With best regards,
Maria

Maria Gonzalez

Associate Regional Counsel
U.S. EPA Region 5

77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@epa.gov

From: Jeffery D. Jeep <jdjeep@enviroatty.com>

Sent: Tuesday, December 20, 2022 3:54 PM

To: Gonzalez, Maria <gonzalez.maria@epa.gov>

Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>; Patti Blazer
<pblazer@enviroatty.com>

Subject: Silbert Watch Company - Extension

Maria,

| am requesting an additional extension to respond to the Notice Letter and Request for Information until
March 6, 2023 for the following reasons:

1. My clients do not have any documents relating to the Site. For example, we do not know when the
Trust held title to the Site. On 11/16/22, we ordered a tract search from Property Insight (Chicago

Title). We were just informed that the Property Insight tract search is delayed until after the 15 (and

Page 1of3
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most likely later) due to Covid and staff shortages (at Property Insight and the Kane County Recorder’s
Office).

2. Please refer to our email exchange with Mark Guro at the USEPA regarding our FOIA request
(attached). The USEPA will not respond to our FOIA request until 2/17/22. Based on my experience, it is
common practice for USEPA when issuing notice letters to establish a document depository for the
PRPS. If you have established a document depository, please let me know.

Thank you for your consideration.

Regards,

Jeffery D. Jeep

From: Maria Gonzalez <gonzalez.maria@epa.gov>

Date: Tuesday, November 29, 2022 at 7:41 PM

To: Jeffery Jeep <jdjeep@enviroatty.com>

Cc: James Mitchell <mitchell.james@epa.gov>, Donald Schewer <Schwer.Don@epa.gov>
Subject: External MessageRE: Silbert Watch Company - Extension

We are granting Dr. Berkson and Dr. Herbstman the extension you requested on their behalf. They must
respond to both the General Notice and the Information Requests by January 5, 2023.

Please do not hesitate to contact me if you have any questions or comments on this matter.
With best regards,

Maria Gonzalez

Associate Regional Counsel
U.S. EPA Region 5

77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@gepa.gov

From: Gonzalez, Maria

Sent: Monday, November 28, 2022 5:04 PM

To: Jeffery D. Jeep <jdjeep@enviroatty.com>

Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: RE: Silbert Watch Company - See below

I need to check in with my client, but hope to get back to you on this tomorrow.

From: Jeffery D. Jeep <jdjeep@enviroatty.com>

Sent: Monday, November 28, 2022 1:46 PM

To: Gonzalez, Maria <gonzalez.maria@epa.gov>

Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: Silbert Watch Company - See below

Page 2 of 3
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Silbert Watch Company

1409 Dundee Avenue. Elgin, Kane County, Illinois 60120

Site/Spill Identifier (SSID): C5RG

General Notice of Potential Liability and Request for Information dated 11/8/22
Doctors Michael H. Berkson and Arnold J. Herbstman, Trust Beneficiaries

Maria,

| hope you enjoyed your Thanksgiving. It was nice speaking with you on November 16", On November 15th, I
was retained by Doctors Berkson and Herbstman in connection with the 11/8/22 Notice Letter and Request
for Information. | am investigating this matter, including such basic information as was when the Trust held
title to the Site. Given the early stage of my investigation and the intervening holiday, | am requesting an
extension until January 5, 2023, to respond to the Notice and the Information request, which are currently
due today and 12/12/22, respectively.

Please confirm that this extension is acceptable to the Agency.
Regards,

Jeffery D. Jeep

Jeep & Blazer, L.L.C.

3 Grant Square, Suite #360

Hinsdale, IL 60521

E-mail: jdjeep@enviroatty.com

Phone: (708) 404-9090

Phone: (708) 404-9092 (Patti Blazer, Office Manager/Paralegal)

Confidentiality Notice:

The contents of this e-mail message and any attachments are intended solely for the addressee(s) named in
this message. This communication is intended to be and to remain confidential and may be subject to
applicable attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the sender by reply
e-mail and then delete this message and its attachments. Do not deliver, distribute or copy this message
and/or any attachments and if you are not the intended recipient, do not disclose the contents or take any
action in reliance upon the information contained in this communication or any attachments.

Page 3 of 3
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[+ IR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 983 4] 0
L ‘ WASHINGTON, D.C. 20460

CCT 1 9 1987 SOLID WASTE A:;'lﬁ::ﬂ'lNCY RESPONSE

MEMORANDUM
SUBJECT: Interim Guidance on Notice Letters, Negotiations, and
Information Zxchange _ ‘
FROM: J. ;1ns{o Porter
Assistant Administrator

TO: Regional Administrators

I. INTRODUCTION

The Superfund Amendments and Reauthorization Act of 1986
(SARA). which amends the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA), maintains the
importance of a strong Superfund enforcement program.! 1In
particular, SARA emphasizes the importance of entering into
negotiations and reaching sdttlements with potentially
responsible parties {(PRPs) to allow PRPs to conduct or finance
response actions. SARA generally codified the Agency's Interim
CERCLA Settlement Policy but also established some new
authorities and procedures that were designed to facilitate
settlements.

A fundamental goal of the CERCLA enforcement program is to
facilitate voluntary settlements. EPA believes that such
settlements are most likely to occur when EPA interacts
frequently with PRPs. Frequent interaction is important because
it provides the opportunity to share information about & site and
may reduce delays in conducting response actions caused by the
lack of communication. Important mechanisms for promoting
interaction and facilitating communication between EPA and PRPs
include issuing notice letters, entering into negotiations, and
exchanging information with PRPs.

I CERCLA of 1980 as amended by SARA of 1986 is referred to
in this guidance as CERCLA.
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This guidance replaces the October 12, 1984 guidance on
"Procedures for Issuing Notice Letters" and the October 9, 1985
guidance on "Timely Initiation of Responsible Party Searches,
Issuance of Notice Letters, and Release of Information." 12
Although certain procedures and the timing of various activities
have been modified, this guidance retains many fundamental
aspects of the October 12, 1984 and October 9, 198% guidances.
In partxcular. this guidance re-emphasizes the importance of
timely issuance of notice letters and the exchange of information
between EPA and PRPs. In addition, this guidance incorporates a
moratorium and "formal” periocd of negotiation (referred to as a
negotiation moraterium) into the settlement process. EPA's
commitment to carrying cut these activities is cruciazl for

supporting our fundamental goal ot facilitating nogoc*ctnd
settlements.

II. PURPOSE AND SCOPE QF GUIDANCE

' The purpose of this guidance is to assist the Regions in
establishing procedures for the issuance of notice letters to
PRPs, for the conduct of negotiations between EPA and PRPs, and
for the exchange ¢f information between EPA and PRPs.

This guidance addresses the use of both "general” and
"special” notice letters for removal and remedial actions.
Special notice letters differ from general notice letters because
special notices trigger the negotiation moratorium. . The
negot:atzon moratorium is thé period of. time where a moratorium
is imposed on certain EPA actions and a period of "formal"
negotiations is established between EPA and PRPs.

Use of both general and special notice letters are
discretionary. However, the Regions are expectsd to issue
general and special notices for the vast majority of remedial
actions. Such notice lettars will be issued for remedial
investigations/feasibility studies (RI/FSs) and remedial
dasignllromcdial actions (RD/RAs). Although it is generally
appropriate to issue a "removal notice"” for all removal actions,
the Regions are not expected to invoke the §122(e) spociul notice
procedures for most removals.

‘ This guidance also addresses the timing, duration, and
conclusion of the negotiation moratorium. PFinally, this guidance
discusses the process of information exchange between EPA and
PRPs, including requests for and releases of site-specific
intornftion.

., These guidances were issued under OSWER Directive Numbers
9834 . .'nd 9834.2, respectively.
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III. A RY AUTHORITY'
A. SETTLEMENTS

Sections 104(a), 122{a), and 122(e) (6) authorize settiements
and establish certain conditions for allowing PRPs to conduct or
finance response actions. Section 104(a) authorizes EPA to enter
into an agreement with PRPs to allow PRPs to conduct or finance
response actions in accordance with §122 if EPA determines that
the PRPs will conduct the response action properly and promptly.
Under $§104’a), PRPs canncot conduct the RI/FS unless EPA
determines that the PRP is qualified to perform the RI/FS, EFA
contracts with or arranges for a qualified person other than the

. PRP to assist EPA in overseeing and reviewing the RI/FS, and the

PRP cgrees to reimburse the Fund for the costs EPA incurs in
overseeing and reviewing the PRP's RI/FS. .

Section 122(a} similarly authorizes EPA to enter into
agreements with PRPs to perform response actions if EPA
determines the action will be conducted properly. Section 122(a)
also provides for EPA, when practicable and in the public
interest, to facilitate settlements with PRPs to expedite
effective remedial actions and to minimize litigation.

Section 122(e) {(6) provides that no PRP may undertake any
remedial action at a facility where EPA or a PRP pursuant to an
administrative order or consent decree under CERCLA has initiated
an RI/FS unless the remedial: action has been authorized by EPA.

B. SPECIAL NOTICE PROCEDURES AND INFORMATION RELEASE

Sections 122(e) and 122(a} contain provisions relating to
the special notice procedures and the release of information to
PRPs. Section 122(e) provides for EPA to utilize the special
notice procedures if EPA determines that a period of negotiation
would facilitate an agreement with PRPs and would expedite
remedial actions. Section 132(e) alaso provides for EPA to
release certain information to PRPs. Such information includes,
to the extent available, the names and addrssses of other PRPs,
the volume and nature of substances contributed by each PRP, and
a ranking by volume of the substances at the facility.? 1In

3  Congress recognized that there may be limitations to the
availakility of information at early phases of the response
action. In particular., Congress noted that the RI/FS special
notice need not be accompanied by information on volume and
nature of waste and ranking if this information is not available
at the start of the RI/FS. A separate notice and information
release should be provided for private parties who actually
conduct the remedial action and information om volume:: pature and

ranking of wastes should be made available routinely &i’this
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add;tion, this section provides gor EPA to make such information
gva;1¢b1. in advance of the special notice upon request by a PRP
in accordance with procedures provided by EPA.

Issuance of a special notice triggers a moratorium on the
commencement of certain actions by EPA under $104 or $106. The
purpose of the moratorium is to provide for a period of
negotiation between EPA and PRPs. The moratorium prohibits EPA
from commencing any response action under §104(a), and an RI/PFS
under §104(b}, or an action under §106 for 60 days after receipt
of the notice. If EPA determines that a "good faith offer” has
been submitted by the PRP within 60 days after receipt of the
JSpPecial notice, EPA shall not commence an action under §104(a) or
taka any acticon against any perscon under $106 for an additional
60 days or commence an RI/FS under $104(b) for an additional 30
days.

Under §122(e) (2) (a), EPA may commence any additional other
studies or investigations authorized under §104{b), including the
remedial design, during the negotiation pericd. Under
§122(e) (2} (€}, if an additional PRP is identified during the
negotiation period or after an agreement has been entered into,
EPA may bring the additional party into the negotiation or may
enter into a separate agreement with the PRP. Under $132(e) (5}
EPA is not prohibited from undertaking & response or enforcement
action during the negotiation periocd when there is a significant
threat te public health or the environment.

Section 122(a) provides that if EPA decides not to use the
special notice procedures established under $122(e), EPA is
required to notify PRPs in writing of this decision along with an
explanation why it is inappropriate to use such procedures.

The decision by EPA to use or.not to use the special notice’
procedures is not subject to judicial review.

Iv. FORMATION GE

The exchange of information betwesn EPA and PRPs is crucial
for facilitating settlements. Information exchange should be an
ongeing process of communication. EPA uses information obtained
from PRPs to determine potential liability, to determine the need
for response, and to support the selection of the remedy. PRPs
use information obtained from EPA to organize among themselves
and to develop ® "good faith offer" to conduct or finance
response actions.

Ay
-

time. See the Conference Report on the Superfund Amendments and
Reauthorization Act of..7.986, 99 Cong., 2d Sess. Roport 99-962
pp 253 (1986) . 4.1, Ao r .

R
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‘A, INFORMATION REQUESTS

EPA may request information from PRPs about various
activities and conditions under $§104(e) of CERCLA and under
§3007(a) of the Rescurce Conservation and Recovery Act (RCRA).

In addition, EPA may issue administrative subpoenas under

§122(e) (3)(b) of CERCLA. Information commonly requested includes
details concerning waste operations and waste management
practices, the type and amount of substances contributed by each
PRP, as well as the name of other PRPs that contributed
substances to the site.

Information requests should be issued as early as
practicable and may be issued as a separate letter during the PRP
search process, as part of the general notice letter, or through
an administrative subpoena. A detailed discussion about the use
of information request letters and administrative subpoenas
is contained in the forthcoming “"Guidance on Use and Enforcement
of Information Requests and Administrative Subpoenas under CERCLA
§5104(e) and 122(e)."

The Regions have the discretion to decide whether to issue
an information request as a separate letter during the PRP search
or as a component of a general notice letter. 1Issuing a separate
information request letter in advance of the general notice may
be advantageous in situations where information from PRPs is
needed to determine whether zt is appropriate to issue a notice
letter to such parties. .

Information requests should be developed in accordance with
the forthcoming guidance on information requests and
administrative subposnas as mentioned above. An information
regquest should also indicate that EPA plans to vigorously enforce
information requests with the new enforcement tools authorized
under SARA which include issuing orders under $104(e) (5).
Finally, the information request should indicate that it is the
PRPs responsibility to inform EPA whether information they
provide to BPA is confidential and lubjcct to protection under
§104(e) of CERCLA.

B. INFORMATION RELEASE

It is important to gather and release site-specific
information to PRPs as soon as reasonably practicable. Gathering
and releasing such information early in the process will not only
expedite response and enforcement activities but will help PRPs
organize and negotiate among themselves as well.

As indicated, §122(e) (1) provides for the release of certain
information to PRPs to the extent such information is available.
Such information includes the names and addresses of other PRPs,
the volume and nature of substances contributed by pach PRP, and
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a8 ranking by volume of the substances at the facility. This
information is to be provided to PRPs in advance of the special
notice in accordance with procedures developed by EPA.

Congress recognized the limitations to EPA's ability to make
certain information available to PRPs, especially early in the
response process. Therefore, this information can be releassd
only to the extent such information is available. If the Regions
have information on volume, the Regions should develop volumetric
rankings and should make such information available to PRPs as
soon as practicable. However, due to their preliminary and
summary nature, EPA will not expend resources to explain or
defend any list or ranking. Lists or rankings relsased to PRPs
and others should always contain appropriate disclaimers.

The Regions are encouraged to release information to PRPs as
soon as reasonably possible. The Regions may respond directly to
individual PRP requests for information, may use the notice
letters. as vehicles to release such information to PRPs, or may
establish alternative mechanisms in some situations as discussed
below. The Regions are strongly encouraged to use the notice
letters to release site-specific information. In particular, use
of the general notice may provide a convenient opportunity to
release information in advance of the special notice pursuant to
the statutory provision that EPA release such information in
advance of the special notice in accordance with procedures
daveloped by EPA.

-
-

. Although it is generally preferable to release information
to individual PRPs through notice letters, alternative mechanisms
may be -used in unusual c¢ircumstances. For example, in instances
where there are many PRPs and/or where there is a substantial
amount.of information to be released, the Regions may consider
making the information available through a central mechanisn
(e.g. through a PRP steering committee if one has been formed and
if the committee has agreed to be a clearinghouse for
distributing information to other PRPs). An alternative would be
to indicate in the notice letter that the Region has site-
specific information that will be made available to the PRPs in a
manner specified in the letter.

V. NOTICE LETTERS AND NEGOTIATION MORATORIUM FOR RI/FS AND RD/RA

This guidance creates a systematic process for issuing three
separate notice letters for remedial actions. The three notice

* letters are 1) the general notice, 2) the RI/FS special notice,

and 3) the RD/RA special notice. Even though the RI/FS and RD/RA
special notice letters are separste letters, they are discussed
in the same section below since the content of these letters is
basically the same. In instances where the content of the RI/FS
and RD/RA special notices differ, ser/ "nte sections are
presented. o - Sl
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Also, this guidance is written with the assumption that sach
notice letter will be issued in sequence. Consequently, the
guidance has been structured so that certain information provided
or requested in one letter is not repeated in a subsequent
letter. The content of actual letters may, however., need to be
modified in situations where this process is not followed.

For example, there may be a situation where site activities
are already underway and where the Region is ready to issue the
RI/FS special notice but has not issued a general notice. In
this instancae, it would not be necessary to wait to send the
special notice until after a general notice is issuved. However,
it may be appropriate to include certain aspects of the general
notice into the special notice,

A. PURPOSE OF NOTICE LETTERS

The purpose ©of the general notice is to inform PRPs of their
potential liability for future response costs, to begin or
continue the process of information exchange, and to initiate the
process of "informal" negotiations. 1In addition, the general
notice informs PRPs about the possible use of the §l22(e) special
notice procedures and the subsequent moratorium and "formal®
negotiation period, ’

The purpose of the special notice is similar to the general
notice, except that the special notice is also used to invoke the
statutory moratorium on certain EPA actions and to initiate the
process of "formal" negotiations. Although the general notice
does not trigger a moratorium on any EPA action and does not
invoke. a "formal" period of negotiation, the general notice is
expected to initiate a dialogue hetween EPA and PRPs. Issuance
of a general notice should be viewed as a mechanism for
initiating negotiations whereas issuance of a special notice
should be viewed as a mechanism for concluding negotiations.

The term "informal"” negotiations does not mean that such
negotiations are not seriocus efforts to reach a settlement.
Rather "informal®” negotiations refers to any negotiations that
are not conducted as part of the negotiation moratorium triggered
by issuance of a special notice under $122(a). The terms
"informal" and "formal" negotiations are used to draw a
distinction between negotiations which are and are not covered by
the .§122(e) moratorium. -

B. NOTICE

Agency notification procedures should provide PRPs with
sufficient time to organize and develop a reascnable offer to

- conduct or finance the response action. Toward this end, the
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Regions should contact PRPs prior to issuing a $122(e) special
notice by issuing a general notice letter.

1. hether to Issue Gansral Notice

A general notice letter should be issued at the vast
majority of sites that are proposed for or listed on the National
Priorities List (NPL) where negotiations for the RI/FS and RD/RA
have not yet been initiated. Circumstances where it may not be
appropriate to issue the general notice include sites
where a notice pursuant to previous guidance was issued prior to
the reauthorization of CERCLA or where the Region is ready to
issue a special notice at the site. These exceptions are
“Yuportant for minimizing any possible disruption to ongoing
gctivities.

2. ng of General Notie

The general notice letter should be sent to PRPs as sarly
in the:-process as possible, preferably once the site has been
proposed for inclusion on the NPL., Early receipt of the general
notice.will ensure that PRPs have adequate knowledge of their.
potential liability as well as a realistic opportunity to
participate in settlement negotiations. When a separate
information request letter has been sent to PRPs prior te the
general notice, the information request should be sent as early
as possible to avoid any delay in issuing the general notice.

3. Recipients n N cae

General nctice letters should be sent to all parties where
there ‘is sufficient evidence to make a preliminary determination
of potential liability under §107 of CERCLA. If there is doubt
about whether available information supports issuance of the
general notice, separate information request letters may be sent
to such parties prior to issuing the notice. If a Federal agency
has been identified as a generatcr at a facility not
owned/cperated by the Pederal agency., such agency should be
routinely notified like other PRPs.

If additional PRPs are identified after the general notice
but before the RI/FS special notice is issued, the Regions should
provide a general notice to those additional PRPs. If additional
PRPs are identified after general and special notices are issued,
the additicnal PRPs need not receive a general notice before
receiving the appropriate special notice. However, relevant
aspects of the general notice should be incorporatad into the
special neotice.

Copies of the general notice should be provided to the
Regional administrative record coordinator., the appror: ~atc State

&
} f;."’
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representative, the State or Federal trustee if a trustee for
natural resources has been designated, and to EPA headquarters at
the same time notices are sent to PRPs. The copies of notices to
headquarters should be sent to the Inforrmation Management Section
within the Program Management and Support Office of the Office of
Waste Programs Enforcement (OWPE).

Providing copies to the administrative record coordinator is
important for sensuring that the notice is placed in the
administrative record.* Providing copies to the State
representative and the State or Federal trustee is important for
ensuring that States are appropriately informed about possible
future negotiations.’ Providing copies to OWPE is essential for
permitting entry intc the Superfund Enforcement Tracking System
(SETS}). Entry into sets will facilitate our efforts to track
site activities and to respond to Congressional and other
inquiries. Direct Regional input of data into SETS on notice
letter recipients is planned for FY 1988.

_ It is not necessary to provide copies of esach general notice
to the administrative record coordinator, State representative,
State or. Federal trustee, or headquarters in instances where
identical notices are provided to multiple PRPs. Where there ars
multiple PRPs at a site, a copy of one general notice with a list
of other parties who have received the letter would suffice.

4. Contents of General Notjice

The general notice letter should contain the following
components: a} & notification of potential liability for
response costs, b) a discussion about future notices and the
possible future use of special notice procedurss, ¢) a general
discussion about site response activities, d) a. request for
information about the site (if appropriate)., e) the release of
certain site-specific information (where available), £} a
discussion about the merits of forming a PRP steering committee,
g) a notice regarding the development of an administrative
record, and h) a deadline for response to the letter and
information on the EPA representative to contact.

¢ A discussion about placing notice letters in the
administrative record is covered in the forthcoming "Guidance on
the Administrative Record for Selecting & Responses Action Under
CERCLA" and in the preamble to the forthcoming revisions to the
National Contingency Plan.

8 State participation in négotiationl is covered in the
forthcoming "Interim Guidance on EPA-State Relations in CERCLA
Enfqggggent.“
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liabilit ‘The letter should inform partios
that thcy are potentially lxable for responss costs under $107 of
CERCLA, including the costs of conducting the RI/FS and RD/RA.
The letter should define the .scope of potential liability and

should briefly explain why the parties have been identified as
PRPs.

b. Future notice under §122(s) or §122(e): The letter
should indicate that EPA will notify the party at an appropriate
point in the future. The letter should specify that this notice
will either be a $122(a) notice or a §122(e) special notice and
should explain what these notices are.

The letter chould indicate that the $122(a) notice is a
notice which informg parties that EPA will not use the $122(e)
special notice procedures. The letter should indicate that the
notice will provide an explanation for the decision not to use
the special notice procedures. '

The-letter should alsc indicate that a $122(e) special
notice will invoke the negotiation moratorium. The letter should
make clear that issuance of a §132(e) special notice letter is
discretionary and may be used if EPA determines that use of such
procedures would facilitate an agreement and expedite remedial
action. The letter should also explain the purpose of the
special notice and the subsequent negotiation moratorium.
Informing PRPs about the special notice procedures and the
negotiation moratorium will alert PRPs to possible future
negotiations and increase their awareness of thoir ocpportunities
for part;czpatzon in such negotiations.

c.; Site response activities: The letter should generally
discuss~the activities EPA plans to undertake at the site. Where
appropriate, such activities should include scheduled start or
completion dates for the RI/FS or RD/RA. Instances wherse it may
not be appropriate to provide start or completion dates include
situations where the general notice is issued very early in the
process and where specific dates have not yet been set, or where
it is expected that target dates are likely to change
significantly.

d. Information request: The letter should request
information on substances sent to or present at the site and the
names of other PRPs pursuant to §104(e) of CBRCLA and/or §3007(a)
of RCRA:if a separate information request has not already been
issuedy> The content of the information request should be
consistent with the forthcoming "Guidance on Use and Enforcenent
of Information Roquosts and Administrative Subpoenas Under CERCLA
§104(e) and $122(e).

.
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e. Information release At a minimum, the letter should
rclease the names and addresses of other PRPs who have received
the general notice letter. In addition, to the extent such
information is availabple, the letter should include the volume
and nature of substances contributed by each PRP and a ranking by
volume of the substances at the facility if such information has
not been previcusly released,.

f. PRP steering committee: The letter should request that
the PRPs identify a member of their organization who will
represent their interests. In addition, the letter should
recommend that PRPs form a steering committee to represent the
group's interests in possible future negotiations. The letter
should indicate that establishing a steering committee is
important for facilitating negotiations with EPA.

g. Administrative record: The letter should be used as a
vehicle for informing PRPs of the availability of an admin-
istrative record that will contain documents which form the basis
for the Agency's decision on the salection of remedy. The letter
should indicate that the record will be open to the public for
inspection and comment. The letter should also provide
information regarding the opening of the record and where it will
be located.

h. PRP response and EPA contact: The letter should
encourage PRPs to notify EPA by a specified date of their

interest to participate in future negotiations. The letter
should indicate that PRPs may respond as a group through a
steering committee if one has been formed. The letter should
alsoc provide a cut off date for voluntary compliance with
information requests (if a request for information is contained
in the general notice). An appropriate time frame for the PRP
response to an information request is generally thirty days from
receipt of the letter. Finally, the letter should provide the
name, phone number, and address of the EPA representative to
contact.

c. d RD/RA SP NO RS

Prior to EPA's conduct of the RI/FS and RD/RA, the Regions
should either issue the special notice to PRPs or provide PRPs
with an explanation why it was not appropriate to use the special
notice procedures. Issuance of the special notice triggers a
moratorium on EPA's conduct of the RI/FS and remedial action.
While the statute does not impose & moratorium on EPA's conduct
of the remedial design, the Agency will not generally conduct
such activities during the moratorium. The purpose of the
moratorium is to provide for a formal period of negotiation
between EPA and PRPs where the PRPs will be encouraged to conduct
or finance response aé{xvztzcs

ﬂ&mwh“

4+

Doctors00000895



Ta 1Y ¥

AR
o

983410
12

The negotiation moratorium may last a total of 90
the RI/FS and 120 days for 'the RD/RA if EPA receives a i;ﬁ:dtor
faith offer" from PRPs within the first 60 days of the
moratorium. The negotiation moratorium would conclude after 60
dlys it the PRPs do not provide EPA with a "good faith offer.”

The initial 60 day meratorium boqzns on the date the PRPs
receive the special notice via certified mail. In instances
where there is more than one PRP and PRPs are likely to receive
the special notice on different days, the date the moratorium
begins should be seven days from the date the letters are mailed
to the PRPs. 1In either case, the special notice must nako cloar
when the negotiation moratorium beginl and .nds.

1. hether to _Issus n;zrs and RD[;A Snocial Notice

EPA has the discretion to use the special notice procedures
when EPA determines that a period of negotiation would facilitate
an agreement with PRPs and would expedite remedial actions.

The Agency believes entering into such negotiations would -
generally facilitate settlements and plans to utilize the RI/PS
and RD/RA specznl notice procedures in the vast majo:ity of
cases.

There are, however, some circumstances where it would
generally not be appropriate to use such procedures. Such
circumstances include 1) where past dealings with the PRPs
strongly indicate they are uhlikely to negotiate a settlement,
2) where EPA believes the PRPs have not been noqotiating in good
faith, 3) where no PRPs have been identified at ‘the conclusion of
the PRP, "search, 4) where PRPs lack the resources to conduct
response activities. 5) where there are ongoing negotiations, or
€) where notice letters were already sent prior to the
reauthorization of CERCLA and onging negotiations would not
benefit by issuance of a special notice.

Special notices may bc issued for opcrablo units of romcdial
actions. The test for determining whether to issue a special
notice for an operable unit is generslly the same as for full-
scale remedial actions. The general expectation is that separate
"special notices will be issued for each separate operable unit as
.long as issuing the notice would facilitate an agresment and
would ‘expedite the remedial action. However, special notices may
alsoe bc issued for only major opsrable units or may cover a
series” o! operable ‘units if cppropritto under the circumntances
at the'site.

For example, it several operabla units will be conducted at
a site as relatively separate and distinct response actions, it
may be appropriate to consider using separate special notices
which would trigger separate negotiation morateriums. If a series
of operable units will make up a remedial action it may be
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appropriate to issue the special notice to cover only the majbr
operable unit(s) or to cover several operable units.
2. Notifying PRPs When Not Appropriate to Issue -
RI/FS and RD/RA Special Notice

In instances where EPA decides it is inappropriate to issue
the special notice, §122(a) provides for EPA to notify PRPs in
writing of that decision. The notice must indicate the reasons
why the Region determined that issuing the special notice and
entering into “formal"” negotiations was not appropriate.

The notice should be provided to all PRPs that have been
identified to date as well as to the Regional administrative
record coordinator for placement in the record. Such notices
should be provided as soon as practicable. In instances where
the RI/FS or RD/RA have not yet been initiated, the notice should
be sent prior to the initiation of such activities if possible.

In addition, the §122{a) notice should be used as a vehicle
for informing PRPs that the Agency will establish or has
established an administrative record containing technical
documents supporting the Agency's decision on the selection of
remedy. The notice should indicate that the record is open for
public inspection and comment and should specify where the record
will be or has been located.

3. DOJ Role in RIZFS and RD/RA Negotiations

The Regions should notify the Chisf of the Environmental
Enforcement Section in the Department of Justice (DOJ) prior to
issuing special notice letters where settlement by a consent
decree is contemplated. A copy of this memorandum should alsoc be
provided to the Office of Waste Programs Enforcement and the
Office of Enforcement and Compliance Monitoring in HeadqQuarters.

The memorandum to DOJ should indicate when ,the Region
intends to issue the special notice. Because most RI/FS
negotiations involve consent orders, notice to DOJ on the RI/FS
is not ordinarily necessary. However, where a site is in
litigation or where settlement by consent decree is expected, DOJ
should be notified at least 30 days prior to issuing the RI/FS
special notice. In addition, where the resolution of the matter
by an administrative order is expected to involve a compromise of
past or future response costs and the total responss costs
will exceed $500,000, DOJ is to be notified. DOJ's role will bc
to review the compromilo of the claim pursuant to section
122(h) (1) but not to review the administrative order for the
RI/FS. For RD/RA negotintions, the notice should be sent to DOJ
at least 60 days prior to issuing the RD/RA special notice. The
memorandum should also identxty the gpa Rogional representative

DOJ should contact.
Sk &e@-d‘.--h
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In addition, the Regions should consult with the Chief of
the Environmontal Enforcement Section prior te sending a copy of
any draft consent decree Or any outline of a draft consent decrse
to PRPs. The Regions are encouraged to include a draft consent
decree with the RD/RA special notice or soon thereafter as-
discussed below.

4. ming of RI s oci Notice

It is important that PRPs receive thc RI/PS special notice
letter as soon as practiccble Of greater importance, the letter
must be sent sufficiently in advance of obligations for the RI/PS
so that negotiations do not delay the initiation of the RI/PFS by
the Fund in the event the negotiations do not result in an
agreement providing for the PRPs to conduct or finance the ﬁ:/rs.
Timely receipt of the special notice will have a significant -
effect on the PRPs ability tor meaningful pnrticipation in formal-
negotiations.

The RI/FS special notice lettar should be sent to PRPs no
later than 90 days prior to the scheduled date for initiating the
RI/FS. The scheduled date for initiating the RI/FS refers to the
date funds will be cobligated to commence response activities.

A minimum of 90 days is important for ensuring that the
negotiation moratorium does not delay initiation of the RI/PS ‘in
the event negotiations do not result in a settlement. The time
for service by mail should be taken into account. ' '

5. Timi of RD Special Notice

The timing of the RD/RA special notice letter will have a
significant impact on both the success of negotiations and on
EPA'Ss ability to move forward with implementing a remedy without
delay. As indicated earlisr, "formal™ negotiations pursuant to
special notice are not the sole vehicle for reaching settlements.
"Informal” negotiations must occur throughout the process and in
advance of the special notice. To assure that "formal"
negotiations are productive, EPA must initiate PRP search and
information exchange activities as well as "informal"
negotiations as early as possible.

The primary purpose of the special notice procedures is to
facilitate settlements through negotiation. A primary concern in
determining when to issue an RD/RA special notice is whether
there is a likelihood that meaningful negotiations can be
conducted at a given stage in the process. Another concern is
that, to the extent practicable. the nsgotiations must be
scheduled to minimize any delay in the remedial design and
remedial action. A final concern is that negotiations be carried
out in a way that does not undermine or have the appearance of
undernining the public participation process.

CEil e
wl Fo
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This guidance establishes an approach which identifies when
the Regions must generally issue the RD/RA special notice letter.
The Regions may, however, adopt an alternative approach under
appropriate circumstances. Appendix A contains illustratigns of
the three approaches discussed below. ¢

General A

ra!t FS and groposed plan for public comment. The Regions
generally must issue the RD/RA special notice when the draft
feasibility study (FS) and proposed plan ' are released to the
public for comment. As shown in Appendix A, issuance of the
special notice with the release of the draft FS and proposed plan
triggers the initial 60 day negotiation moraterium. The initial
60 day negotiation moratorium begins at the start of the 30 day
public comment pericd and, in conjunction with the first 30 days
of the 60 day extended negotiation moratorium, is concurrent with
the Record of Decision (ROD) review and approval process. The
remaining 30 days of the extended negotiation moratorium is
concurrent with the initial phases of the remedial design. EPA's
ability to sign the ROD is not affected by the duration of the
negotiation moratoerium. The RCD may be signed at any point after
the close of the public comment period and the preparation of the
responsiveness summary for the public.

In most cases, commencing formal negotiations at the sanme
time that the draft FS and proposed plan are released will
properly balance the considerations stated earlier relating to
EPA's ability to conduct meafiingful negotiations, tec minimize
delay in implementing the RD/RA, end to maintain the integrity of
the public participation process. Under this approach, formal
opportunity for PRP involvement would begin at an early yet
concrete stage in the process. Early participation may be
especially advantageous in situations where PRPs have not been
previously or substantially involved in RI/PS activities. 1In
addition, PRPs and the public would have knowledge of the
possible range of alternatives through the draft FS and proposed

¢ The time periods depicted in the following discussion and
illustrated in Appendix A reflect "best case" scenarics where
various response and enforcement activities are expected to be
carried out without delay. For example, the public comment
period lasts 30 days and does not take into account a poslible
extension.

' The proposed plan refers to the public participation
document developed pursuant to §117(a). This is a non-legal,
non-technical document that describes the alternatives in the FS,
and specifies and provides a brief analysis of EPA's preferred
alternative. A more detailed discussion of the proposed plan
will be contained in the forthcoming "Guidance on Dogvnsnting
Decisions at Superfund Sites" (referred to as the 399@€wadance}
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plan prior to "formal" negotiations. This information is
important for assisting the PRPs in developing a meaningful "good
faith offer™” for conducting or financing the RD/RA.

b. Alternative Aagro!ch Ilsuo lnecial notice priog

release of draft FS and proposed or blic comment.
Although the Regions generally will issuo the RD/RA special
notice when the draft FS and proposed plan are released to the
public for comment, the Regions are ancouraged to issue the
special notice esarlier in the process if this action would
facilitate the prospects for reaching a settlement. If a Region
cheooses to follow this approach, the Region should include with
the special notice a summary or fact sheet of the altearnstives
EPA has screened and the alternatives the Agency is currontly
conszderzng .

As shown in Appendix A, the RD/RA special notice may be
issued prior to EPA'S release of the draft FS and proposed plan.
Issuance. of the special notice triggers the initial 60 day
negotiation moratorium. The initial negotiation moratorium is
concurrent with the review and releass of the draft FS and
proposed plan. The initial negotiation moratorium is completed
prier to the initiation of the public comment period. The public
comment period is concurrent with the first 30 days of the
extended negotiation moratorium. The remaining 30 days of the
extended negotiation moratorium is concurrent with the ROD review
and approval process. The ROD could be signed and the
negotiation moratorium could-be concluded at about the same time.
EPA's ability to sign the ROD is not affected by the negotiation
morntcrzum The ROD may be signed at any point after the close
of the\publzc comment period and the preparation of the
responsiveness summary for the public.

In many cases, providing special notice at this early stage
may be inappropriate because too much uncertainty would exist.
about the remedy to allow for meaningful negotiations. However,
under other circumstances it may be appropriate to issue the

¢ Release of a summary or fact shest on the alternatives
that have been screened and the alternatives that are being
considered is important for facilitating negotiations at this
early -tage in the remedial proccls. This information will be
useful ‘to PRPs in developing their "good faith offer” for
conducting or financing a response action and will be important
for informing PRPs about the alternatives the Agency is
considering at the site. The Regions should include the summary
of alternatives or fact shest in the adminictrativo record for
each site,

. by
st .
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special notice early in the process, especially in situations
where there is a relatively small group of PRPs. it is clear what
the remedy is likely to be, and the remedy is not likely tg be
controversial. g : -

Where circumstances permit issuance of the special notice at
this early stage, an advantage to this approach is that the ROD
review and approval process and the negotiation moratorium could
be concluded at sbout the same time. This would help assure that
cleanup occurs as soon as possible whether through a negotiated
settlement or Fund-financed action. 1In addition, there would bse
an early opportunity to inform PRPs of various remedial
alternatives under consideration by EPA prior to EPA's -
identification of the proposed plan. Early participation may be
advantagecus where PRPs have not been previously or substantially
involved in RI/FS activities.

¢. Alternative Approach: Issue special notice when t RO
is signed. Although the Regions generally will issue the RD/RA
special notice letter when the draft S and proposed plan are
released to the public for comment, there may be some limited
circumstances where it is appropriate to issue the notice later
in the process (i.e. when the ROD is signed). This approach may
be followed, however, only where the Region can provide adequate
justification and where the Region has obtained prior approval
from Headgquarters. Approval must be obtained in writing from the
Directors of the Office of Waste Programs Enforcement and the
Office of Emergency and Remedial Responss.

As shown in Appendix A, under this approach the RD/RA
special notice would not be issued until the ROD is signed.
Thus. the entire 60 to 120 day negotiation moratorium would not
occur until the remedial design phase.

~An advantage to this approach is that since the ROD would be
signed and the remedy would be selected at the start of the RD/RA
negotiation moratorium, the PRPs would know precisely which
remedy the "goocd faith offer” and the negotiations should focus
on. In addition, since the negotiations would begin after the
close of the public comment period, the PRPs and EPA would have
the benefit of knowing the public comments. .

The major disadvantage toc this approach is that the
negotiation moratorium would not occur until the end of the
process {(i.e. not until the beginning of the remedial design
phase). 1Issuing the special notice at this point would create
the greatest potential for a subsequent delay in implementing
the remedy.
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Instances where it may, however, be appropriate to issue the
special notice later in the process (i.e. not until the ROD is
signed) may be where more time is needed to conduct informal
negotiations, where the site is particularly complex, or where
there is an extraordinarily large number of PRPs {e.g. hundreds
of PRPs). Another example may be where there is little
expectation that a Fund-financed remedial action will occur in
the near future at an enforcement-lead site. If Pund-financed
activities are not expected to occur and a later moratorium would
facilitate cleanup. it may be less important to initiate and
cenclude negotiations early in the process.

6. ei ts of S and RD/RA Specia otic

The RI/FS and RD/RA special notice letters should be sent.to
all parties where there is sufficient evidence to make a
preliminary determination of potential liability under 5107 of
CERCLA. If there is doubt about whether available information
supports issuance of the RI/FS and RD/RA special notices,
separate ‘information request letters may be sent to such partios
prior to issuing such notice. If a PFederal agency has besn
identified as a generator at a facility not owned/operated by the
Federal agency, such agency should be routinely notified like
other PRPs. '

Section 122(e!} (2) (C) authorizes EPA to bring additional
parties intoc negotiations or to enter into a separate agreement
with parties when additional®PRPs are identified during the
negotiation period or after an agreement has been entered into.
The Regions may provide a special notice to additional parties if
they are identified after issuance of the RI/FS special notice
letter.:. However, issuance of a special notice to additional
parties would not change the duration of the negotiation
moratorium. The special notice may invite PRPs to participate in
remaining negotiations, but would not extend the pre-existing
negotiation moratorium.

Copies of the special notices should be provided to the
Regional administrative record coordinator, the appropriate State
representative, the State or Federal trustae if s trustee for
natural rescurces has been designated, and to EPA headquarters at
the same time notices are sent to PRPs. The copies of notices to
holdquartcrl should be sent to the Information Management Section
withinvxhc Program Management and Support otfico of the Office of
Waste Programl Enforcement (OWPE).

Providing copies to the administrative record coordinator is
impoertant for ensuring that the notice to be placed in the
record. Providing copies to the State representative and the
State or Pederal trustee is important fnr ensuring that States
are appropriately informed about pos:. 7 future negotiations.
Providing copies to OWPE is essenti:’ ‘. . permitting entry into
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the Superfund Enforcement Tracking System (SETS). Entry into
sets will facilitate our efforts to track site activities and to
respond to Congressional and other inquiries. Direct Regional
input of data into SBTS on notice letter recipients is plamned
for FY 1988

It is not necessary to provide copies of each special notice
to the administrative record coordinator, State representative,
State or Federal trustee, or headquarters in instances whers
identical notices are provided to multiple PRPs. Where there are
multiple PRPs at a site, a copy of one special notice with a list
of other parties who have received the letter would suffice.

7. Contents of RI/FS and RD/RA Specia otice

The RI/FS and RD/RA special notice letters should contain
the follewing components: a) a notification of potential
liability, b) a discussion about the special notice and
subsequent negotiation moratorium, ¢) a discussion about the
respense activities to be conducted, 4) a copy of a statement of
work or workplan and a draft administrative order on consent for
the RI/FS, e} a copy of a draft consent decree for the RD/RA (if
possible), £f) a discussion about what constitutes a "good faith
offer"” for the RI/FS, g) a discussion about what constitutes a
"good faith offer” for the RD/RA, h) a release of certain site-
specific information (where available and appropriate}, i) a
demand for payment of EPA costs incurred to date, j) a
notification about the administrative record., and k) a deadline
for response to the letter and the name of the EPA representative
to contact.

a. Potentia ability: The letter should specify that
PRPs are potentially liable for the costs of conducting the RI/FS
or the RD/RA. A detailed discussion about potential liability is
not necessary particularly if the RI/FS or RD/RA special notice
references the general notice.

b. $pecial notice and formal negotiations: The letter

should discuss the purpose of the special notice and the
subsequent negotiation moratorium. The level of detail will
depend upon whether the PRP has received the gsneral notice and
whether the general notice provided an adequate discussion. At

a minimum, the letter should make clear that EPA is inviting PRPs
to participate in "formal™ negotiations for PRP conduct of the
RI/FPS or RD/RA and that this letter automatically triggers the
formal negotiation period. 1In additionm, it is important that the
special notice indicate the date the negotiation moratorium will
conclude in the absence of and in the event of a "good faith
offer.” Finally. the letter should explain that a consent order
or consent decree should be finalized by the end of the
moratorium.
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c. Response actions to be conducted: . The letter should

identify the response activities EPA plans to conduct at the site
and provide scheduled dates for initiating such a:tivitios it
appropriate. -

d. Statement of uo;k or workplan and draft administrative
order on consent for RI/FS special notice: The letter should
provide a statement of work or workplan and draft administrative
order {AC) on consent. Such information is crucial to PRPs in
their development of a "good faith offer"” to EPA for conducting
or financing the RI/FS and for ultimately facilitating
settlements. The Regions are encouraged to provido the draft A0
on consent with the notice letter if practicable. At a minimum,
the letter should contain a copy of the statement of work with
the expectation that the draft AO will follow as soon as
practicable,

. Draft consent decree for RD spec : The
letter should contain a copy of the draft consent decree if
possible. It is important that PRPs have the draft consent
decree at the start of negotiations or soon thereafter since the
decree contains important information which will assist PRPs in
develop;ng their “"good faith oftor" to EPA.

‘¢, "Good faith offer" £o : Thc lotter should

indicate that a "good faith offer” is a written proposal which
demonstrates the PRP's qualifications and willingness to conduct
or finance the RI/FS. A "godd faith offer"” for the RI/FS should
include the following: _

o .a statement of the PRPs willingness to conduct or finance
the RI/FS which is generally consistent with EPA's
xstatomont of work or work plan and draft administrative
order on consent or provides a lutticxcnt basis for
further negotiations:

© a paragraph-by-paragraph response to EPA's statement of
work or workplan and draft administrative order on
consent;

o a detailed statement ot work or workplan identifying how
tho PRPs plan to proceed with the work:;

o “a demonstration of the PRPs technical capability to

' "undettako the RI/FS. This should include a requirement
“that PRPs identify the firm they expect will conduct
"the work or that PRPs identify the process they will
undertake to selcct a firm;

o

a demonstrltion of the PRPs financial cuplbility to
finance the RI/FS: .
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a statement of the PRPs willingness to reimburse EPA for
the costs EPA incurs in overseeing the PRP conduct of the
and

the name, addreis, and phone ﬂumbor of the party orw
steering committee who will represent the PRPs in
negotiations.

"Good faith offer" for RD/RA: The letter should

indicate that a "good faith offer"” is a written proposal which
demonstrates the PRPs qualifications and willingness to conduct

or finance the RD/RA.

A "good faith offer" for the RD/RA should

include the fcllowing:

o

h.

a statement of the PRPs willingnels to conduct or tinanco
the RD/RA which is generally consistent with EPA's
proposed plan or which provides a sufficient basis

for further negotiations in light of EPA's proposed

plan;

a paragraph-by-paragraph response to EPA's draft consent
decree, including a responss toc other documents that may
have been attached to the decree such as a technical
scope of work for the proposed plan or access or
preauthorization agreements;

a detailed “statement of work"” or "workplan" identifying
how PRPs plan to proceed with the work:

a demonstration of the PRPs technical capability to
undertake the RD/RA. This should include a requirement
that PRPs identify the firm they expect will conduct
the work or that PRPs identify the process they will
undertake to select a firm;

a demonstration of the PRPs capability to finance the
RD/RA;

a statement of the PRPs willingness to reimburse EPA for
.past response and oversight costs;

s discussion about the PRPs position on releases from
liability and reopeners to liability; and

the name, address, and phone number of the party or
steering committee who will represent the PRPs in
negotiations.

Information release:

To the extent such information is

available and to the extent such information has not been

Previensly released, _
nafrsifeYid addresses of other PRPs,

the letter should contain information on the
the volume and nature of
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substances contributed by each PRP, and a ranking by volume of
the substances at the facility. Note that the release of
information with the RI/FS and RD/RA special notices is not
intsnded to require the release of information previously .
provided to PRPs. C .

i. Demand for payment: The lottof shoyld includ; a demand
that PRPs reimburse EPA for the costs the Agency has incurred in

conducting response activities at the site pursuant to $1071a).
The letter should identify the action EPA undertook and the cost
of conducting the action., The letter should also indicate that
the Agency anticipates expending additional funds on activities
covered by this notice and other specified future activities.
Finally, the letter should demand payment of interast for past
and future response costs incurred by EPA pursuant to §107(a).
Notice letters should not be delayed to obtain cost information
where such information has not been previously collected.

j. - Administrative record: The letter should be used as a
" vehicle for informing PRPs of the availability of an admin-
istrative record containing documents that form the basis for the
Agency's decision on the selection of remedy. . The letter should
indicate that the record is open to the public for inspection and
comment. The letter should also indicate where the record will
be or has been located.

. k. PRP respconse and EPA contact rson: The letter should
encourage PRPs to notify EPA*of their interest to participate in
negotiations. The letter should indicate that PRPs may respond
as a group through a steering committee if a committee has been
tormed. In addition, the letter should provide the name, phone
number ,-and address of the EPA representative to contact.
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e D. CONCLUS GOTIATIO (o] OR LIN
MANAGEMENT FOR RI/FS AND RD/RA

At the conclusion of the $122(e) negotiation moratorium, the
Regions should have a fully negotiated administrative order on
consent for the RI/FS and a fully negotiated consent decree for
the RD/RA which has been signed by the PRPs. A signed document
is necessary to show that an agreement has, in fact, been
reached. ¢ . :

P
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v #'pre=-SARA guidance for drafting an administrative order is
provided in "Superfund Administrative Order: Workshop and
Guidance Materials" (1985) and for drafting a consent decres in
"Guidance on Drafting Consent Decrees in Hazardous Waste Cages”
(May 1, 1985). These guidances are being revised to include
SARA's requirements. o , :ém
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) At the conclusion of the 120 day moratorium for the RD/RA a
determination must be made on whether to continue settlement
activities, whether the site should be cleaned up using Superfund
money, or whether to initiate a $106 enforcement action. A
continuation of settlement activities may include seeking an
exteansion to the 120 day negotiation meoratorium as discussed
below, or sending a consent decree to the Department of Justice
for lodging in the appropriate district court.

In instances where an agreement has been reached and fully
negotiated but PRPs have not yet obtained signatures, it may be
necessary to cobtain an extension to the negotiation moratorium.
Extengions may also be necessary wherse the agresment has not been
‘ fully negotiated but all major issues are resolved and -
outstanding issues are well defined and final language is
imminent. Extensions to the negotiation moratorium can be
obtained only in certain circumstances as discussed in the
February 12, 1987 "Interim Guidance: Streamlining the CERCLA
Settiement Decision Process.” 10 ,

The timing of special notice letters will have a significant
affect on our ability to successafully conclude negotiations at
" the end of the moratorium period. The Streamlined Settlement
Policy provides for two different processes for obtaining
extensions for the RI/FS and RD/RA moratoriums. The policy
indicates that the Regional Administrator has the discretion to
terminate or extend negotiations for the RI/FS after 90 days.
However, extension of negoti&tions bsyond an additional 30 days
should be authorized by the Regional Administrator only in
limited cases.

Relating to the RD/RA moratorium, the Streamlined Settlement
Policy provides for either Regional or Headquarters approval of
an extension under certain circumstances. An extension to the
120 day RD/RA moratorium may be granted for an additional 30 days
by the Regional Administrator when settlement is likely and
imminent. An additional extesnsion beyond the 30O days may be
approved only by the Assistant Administrator for the Office of
Solid Waste and Emergency Response (OSWER) and only in rars and
extraordinary circumstances.

This guidance re-emphasizes the importance of meeting the
90 day moratoriup for the RI/FS and the 120 day moratorium for
the RD/RA. To aid that policy, this guidance identifies three
circumstances where the Regional Administrator and Assistant
Administrator for OSWER may consider granting such extensions for
the RD/RA moratorium.

LY

1o This guidfpgy. was issued under OSWER Directive #9832.9.
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Pirst, it may be appropriate for the Regional Administrator
or the Assistant Administrator to extend the 120 day moratorium
for the RD/RA if EPA selects a remedy in the ROD which is
significantly different from the Agency's stated preference in
the proposed plan. This could mean that the focus of .
negotiations could change significantly, requiring additional
time to reach aqrcement with PRP:.

The second example applies to PFund- -lead lit.l. It may be
appropriate for the Regional Administrator or the Assistant
Administrator to extend the 120 day negotiation moratorium for
the RD/RA if non-enforcement activities at the site (e.g. an
extended public comment period cor an extended ROD review and
approval process) cause a significant dcvlay in the Agency's
ability to move forward in implementing a Fund-financed remedy. -
An extension to the negotiation moratorium may be especially
appropriate if there is reason to believe a negotiated settlement
is imminent. 1In other words, if the Pund is not ready to move
forward in implementing the remedy at the end of the 120 day
negotiation moratorium there is no reason to conclude
negotiations if there is reason to believe an aqro.mont can be
reached.. :

The third example applies to enforcement-lead sites. It may
be appropriate for the Regiocnal Administrator or the Assistant
Administrator to extend the 120 day negotiation moratorium for
the RD/RA after a §106 litigation referral has been prepared and
referred to the Department o} Justice (DOJ) for action. 1In fact,
the preparation and referral of a case to DOJ may be an important
mechanism for providing the necessary impetus for reaching a
voluntary settlement. In many cases it may be appropriate to
issue a"lnilateral administrative order concurrent with the
reterral '

VI. NQZICE LETTELS AND NEGOTIATION MORATORIUM FOR REMOVAL
ACTIONS

The notice letter procols'for removal actions differs from
the notification process for remedial actions. As discussed
above, the notification process for remedial actions involves
issuance of three notice letters. The notification process for
removals will involve only one notice letter which may or may not
invoke’ tho $132(e) special notice procedures as discu-lcd below.

o | A. NOTICE LETTERS
o 1. h v t

The Regions should attempt to contact PRPs prior to
initiating a Fund-financed removal action to inform PRPs of their
potential liability where EPA will incur response costs or
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to secure a private party response. This guidance encourages the
Regions ®o. seek PRP response through a written notice letter but
the Regions may contact PRPs verbally (with a written follow-up
notice}. This is consistent with the guidance on "Issuance of
Administrative QOrders for Immediate Removal Actions™ {(2/21/84).

The Regions should issue notice letters to readily
identifiable PRPs for removal actions in the vast majority of
cases. The content of the notice will vary depending whether the
notice will be used simply to notify PRPs of their potential
liability for an action EPA has already taken or is abeocut to
take, whether the notice will be used to sncourage a private
party response through "informal” negotiations (i.e. negotiatiocns
not triggered by the §122(e) special notice procedures), or
whether the notice will be used as a mechanism for invoking the
§122(e) special notice procedures which provide for "formal"
negotiations between EPA and PRPs.

2. When to Use Special Notice Procedures for Removals

The Regions should consider using the §122(e) special notice
procedures only for those removals where the threat is of a
nature that it is not necessary to initiate an onsite removal
action for at least six months., The "six month planning time
period"” begins once the site evaluation is completed. This means
that for the vast majority of removal actions the Regions will
not be required to utilize the special notice procedures. It is
not appropriate to utilize specisl notices for most removal
actions because the subsequent moratorium may interfere with the
Agency's ability to implement the. remedy in a timely manner. In
addition, it may not be worth expending the time and resources to
enter into formal negotiations when a removal will be a
relatively short term and inexpensive response action.

The Regions should include the following factors in their
determination of whether it is appropriate to utilize the special
notice procedures for removals with a six month planning lead
time: 1) whether viable PRPs have been identified, 2) whether
the PRPs are expected to respond favorably to the invitation to
participate in negotiations and to conduct or finance the removal
action, 3) whether issuance of the special notice could delay
implementation of the removal action, and 4} whethar it may be
more appropriate to enter into "informal” negotiations in lieu of
"formal"” negotiations under §122(e).

In determining the PRPs viability, the Region should inquire
about the PRPs financial and technical capability for conducting
and/or financing the removal action in an effective and timely
manner. In determining the PRPs willingness to undertake or
finance the removal action, the Region should, at a minimum,
obtain a verbal agrsement from the PRFy prior to issuance of the
special notice. In determining whethos the special notice may
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delay implementation of the remedy or in determining whether to
enter into "informal" rather than “formal" negotiations, the-
Regions should consider whether the §122(e) negotiation
moratorium would interfere with other activities at the sige.

3, Notileng PRPs When Not Appropriate to Utglizo'
Special Notice Procoduros for Removal

EPA's docision on whether to uses tho spocinl notice _
procedures for any response action is clearly dilcrotionary.
However, §122(a) requires the Agency to notify PRPs in writing.
when the Agency decides not to utilize such procedures. The
removal notice provides a convenient vehicle for informing PRPs
of EPA's decision not to utilize the special notice procedures.
The notice should, therefore, inform PRPs of BPA's decision not
to utilize such procedures when this determination has been made
and should provide an explanation for that decision.

_;' 4. DOJ Role in Remova) Negotiations

The Regions should consult with the Chief of the
Environmental Enforcement Section of DOJ prior to issuing a
special notice letter for removal actions where settlement by
consent decree is contemplated, or where the settlement is
expected to involve a compromise of past or future response.costs
and the total response costs will exceed $500,000..  The Regions
should consult with DOJ pr:qr to releasing a draft consent decres
tc PRPs. - ,

P 5. Timing of Rgmovg; Notice

A removal notice that does not invoke the special notice:
procedures should be provided to PRPs as soon as practicable.
For removal notices that invoke the special notice procedures,
the notice should be issued as early as possible but no later
than 120 days before the scheduled date for initiating the ,
removal action. The scheduled date for initiating the removal
action is the date removal extramural cleanup contractor funds
will be obligated and onsite cleanup will begin.

The timing of a notice which invokes the special notice
procedures is critical because issuance of the notice triggers
the subsequent 60 to 120 day moratorium on EPA conduct of the
romoval action. (The moratorium would last only 60 days in
inltancnn where the PRPs do not provide BPA with a "good faith
offer”). Issuing the special notice at least 120 days before EPA
will begin the removal ensures that the subsequent 120 day
moratorium does not affect EPA's ability to implement the removal
action in the event negotiations do not result in an agreement
for PRP conduct of the remcval actien.
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6. Recipients of Removal Notice

The removal notice should be sent to all parties where thers
is sufficient evidence to make a preliminary determination.of
potential liability under 5107 of CERCLA. If a Pederal agency
has been identified as a generator at a facility not
owned/operated by the Federal agency, such agency should be
routinely notified like other PRPs.

Copies of removal notices should be provided to the Regional
administrative record coordinator, the appropriate State
representative, and to headguarters. Providing copies to the
administrative record coordinator is important for ensuring that
the notice to be placed in the record. Providing copies to the
State representative is important for ensuring that States are
appropriately informed about possible future negotiations.

Providing copies to the Information Management Section ,
within the Program Management and Support Office of the Office of
Waste Programs Enforcement for entry into the Superfund
Enforcement Tracking System (SETS). Copies should be sent to
OWPE at the same time they are sent to PRPs. Providing copies to
OWPE is essential for facilitating our efforts to track site
activities and to respond to Congressional and other inquiries.

It is not necessary to provide copies of sach removal notice
to the administrative record coordinator, State representative,
State or Federal trustee, or headquarters in instances where
identical notices ares provided to multiple PRPs. . Where there are
multiple PRPs at a site, a copy of one removal notice with a list
of other parties who have received the letter would suffice.

7. Contents of Removal Notice

As indicated, the contant of the removal notice will vary
depending upen whether the purpose of the letter is to simply
inform PRPs of their potential liability or whether the letter
will also be used to provide an opportunity for PRP involvement
in negotiations either through "informal” or "formal”
negotiations. The following highlights the components that
should be included in the three different types of removal
notices. The specific content of each component of the ramoval
notice should be essentially the same as described earlier for
RI/FS and RD/RA general and special notices, except where
otherwise specified. '

a. Notice tan iabil : If the purpose of the
.removal notice is simply to inform PRPs of their potential
liability and to provide notice that the Agency has or is about
to take a response action, the notice should contain the
following components: a notice of potential liability; o
‘discussion about site response activities that have baun or will
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be conducted at the site: a notice on the availability of an
administratjve record; and a notice pursuant §122(a) that tho
special notice procedures will not be used.

The notification under §122(a) should inform PRPs thnt :ho
Agency will not (or did not) use the §122(e) special notice
procedures for this particular response action and should provide
an explanation for that decision. The - letter should indicate
that it is the Agency's policy not to use the special notice
procedures for removals unless there is a six menth planning lead
time prior to the initiation of the response action. If the
response action does involve a removal with a six month planning
lead time but the Agency made a case~specific determination not
to use the special notice procedures, the letter should provide
an explanation why the use of such procedures was determined to
be innppropr;ate for that particular response action.

b.. Notjce of potential liability and opportunity to ggtor
into "into;mgl“ negotiations: If the purpose of the removal
notice is to inform PRPs of thoir potential liadbility and to

provide PRPs with an opportunity to enter into negotiations with
BPA without invoking the §122(e) special notice procedures, the
notice should c¢ontain the following components: a notice of
potential liability:; a discussion about site response activities
that will be conducted at the site; a copy of the statement of
work or workplan and draft administrative order on consent; a
notification pursuant to $122(a) that the special notice.
procedures will not be used; a request that PRPs notify EPA
.within a spccif1ed pericd of time of their interest to
participate in negotiations; a notice on the availability of the
administrative record; and information on the EPA representative
te contact. The §122(a) notification should contain the same
information discussed in the proceeding paragraph.

c. N tial liab ortun to ent
"formal" negotiat ] t to | 1 tice
: If the purpose of the removal notice is to inform

PRPs of their potential liability and to provide PRPs with an
opportunity to enter into negotiations with EPA using the §122(e)
special notice procedures, the notice should contain the
following components: a notice of potential liability; a
discussion about site response activities that will be conducted
at the.site; a discussion about the special notice procedures and
the nogotiation moratorium; a copy of the statement of work or
workplan.and draft administrative order on consent; a discussion
about what constitutes a "good faith offer”:; a request that PRPs
notify BPA within a specified period of time indicating their
interest to participate in negotiations: a notice on the
availability of the administrative record; and information on the
EPA representative to ~ontact. The "good faith offer” should
contain essentially tu. .same components as dolcribod above for
the RD/RA. "
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B. CONCLUSION OF NEGOTIATION MORATORIUM AND
DEADLINE MANAGEMENT FOR REMOVALS

At the conclusion of the 5122(e) negoetiation moratorium for
removal actions, the Regions should have a fully negotiated
administrative order on consent which has been signed by the
PRPs. (Where appropriate, a signed consent decree should be
provided). A signed administrative order on consent (or a
consent decree) will show that the negotiations have besen
successfully completed.

The expectation is that the negotiations will be concluded
at the end of the 120 day moratorium and the Regions are strongly
encouraged to conclude the negotiations within this period of
time. In instances where the negotiations do not result in an
agreement, the Regions may seek an extension to the 120 day
moratorium, issue an administrative order, or proceed with a
Fund~-financed removal. Note that the Regional Administrator may
grant an extension to the 120 day moratorium only in limited and
appropriate circumstances.

C. ADMINISTRATIVE ORDERS AND NEGOTIATION MORATORIUM
FOR REMOVALS

In most instances, use of the special notice procedures for
removal actions will not affect existing policy on issuing
administrative orders for removals since the special notice
procedures will be issued for only a small portion of removals.
For details on the Agency's policy on administrative orders refer
to the guidance on "Issuance of Administrative Orders for
Immediate Removals"” (3/21/84).

It is necessary, however, to modify existing policy in one
respect. In instances where Regions use the special notice
procedures for a removal action and where issuance of an
administrative order is necessary and appropriate, the Regions
should not issue the order until the end of the negotiation
moratorium. This ensures that the negotiation moratorium will be
used to negotiate voluntary settlements.

VII. DRISCGLAIMER

The policies and procedures established in this document
are intended solely for the guidance of Government personnel.
They are not intended and can not be relied upon to create any
rights, substantive or procedural, enforceable by any party in
litigation with the United States. The Agency reserves the right
to act at variance with these policies and procedures and to :
change them at any time without public notice.
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VIII. FOR PFURTHER INFORMATION

For further information or questions concerning this
guidance, please contact Kathy MacKinnon in the Office of Naste
Programs Enforcement at FTS-475-6770. -
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A. General Approach: Issue RD / RA Special Notice When Release
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Timing of RD/RA Special Notice Letter .
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B. Alternative Approach: Issue RD / RA Special Notice Prior to
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C. Alternatwe Approach: Issue RD / RA Special Notice Once ROD
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Appendix B

PRP Settlement Process for RUFS and
RD/RA
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Supertund Program; Notice Latters,
Negotiations and Information
Exchange

AGENCY: Environmental Protection
Agency.

ACTION: Request for Public Comment.

suMMaRY: The Agency is publishing the
“Interim Cuidance on Notice Letters.

- Negotiations. anc Infermation
Exchange™ todav to inform the public
about these guidelines and 10 soiicit
public comment. This'guidance covers
the use of the secticn 122{e) special
notice procedures and other related
settlement authontes under section 122
of the Comprehensive Environmental
Response. Compensation. and Liability
Act of 1980 (CERCLA of Superfund) as
amended by the Superfund Amendments
and Reauthorization Act of 1986 [SARA}
(hereinafter referred to as "CERCLA™).
DATE: Comments rmust be provided on or
before April 25. 1988.

ADORESS: Comments should be
addressed to Kathy Mackinnon. U.S
Environmental Protection Agency.
Office of Waste Programs Enfercement,
Guidance and Oversight Branch (WH-
527), 401 M Street, SW.. Washington. DC
FOR FURTHER INFORMATION CONTACT:
Kathy MacKinnon. U.S. Environmental
Protection Agency. Office of Wasie
Programs Enforcement. Guidance ard
Oversight Branch (WH-327), 401 M
Sireet. SW., Washingion. DC 20460 {202]
475-8770.

SUPPLEMENTARY INFORMATION: The
guidance emphasizes the imporiance of
resching voluntary settlements with-
potentally responsible parties {PRPs)
and uses nolice letters, negotiations. and
information exchange as mechanisms
for faciiitating settlements. The guidance
establishes a process {or issuing notice
letters to PRPs including the use of the
special notice procecures under section
122(e} of CERCLA. The guidance

establishes separate notification
procesaes for removal end remedial
actions.

The guidance aisc discusses the
Agency's Reneral policy for exchanging
information with PRPy. inciuding a
discussion about EPA's release of
information under section 122(e}{1) of
CERCLA and EPA’s authorities to
request information from PRPs under
sections 104(e} and 122(e){3}(b) of
CERCLA and section 3007(a) of the
Resource Con.lervauon and Recovery
Act [RCRA).

Finally, the guidance discusses
various aspects of the negotiation
process. This includes & discussion
about negotiation moratotiums that are
triggered by the use of the section 122(¢)
special notice procedures. This elso
includes a discussion sbout concluding
negntiations and managing negotation
deaglines.

The Agency encourages public
comment and will reevaiuate this
interim guidance in response t¢ such
comments.

The interim guidance follows. -

Date: Novembar 35 1087

Aciing Assistant Administrator for Selid
Waosie and Emergency Response.

INTERIM GUIDANCE ON NOTICE

© LETTERS. NEGOTIATIONS. AND

INFORMATION EXCHANGC

‘Toble of Conterts
L. introduction
11. Purpose anr Scope of CGuidance
I11. Statutory Authonty
A. Setllemen:s
B. Special Notice Procedures and
Information Release
IV. Informavon Exchange
A. Informauon Reques's
B. informauor. Release
¥. Nouce Letiers and Negotiation
Moratonum for RI/FS and RD/RA
A. Purpose of Notice Letters
B. Generul Notice Letter ~
1. Whether to lssue General Notice
2 Timing of General Notice
3. Recipicnts of General Notice
4. Contents of General Notice
C. RI/FS and RD/RA Special Notice Letters
1. Whether to 1ssue RI/FS and RD/RA
Special Notice
2. Natifyine PRPs Whenr Not Appropriate
1o fssue RI/FS and RD/RA Special
Notice .
+ 3. DOJ Rolran RIJFS and RD/RA
Negonauons
4. Timing of RI/FS Special Notice
5. Timung of RD/RA Svecial Notice
8. Rec:pients of RI/FS and RD/RA
Special Notice
7. Contents of RIJFS and RD/RA Special
Notice
D. Conciusion of Negotiation Moratonum
and Deadime Management for RI/FS and
RD/RA -

Enforcement & comphiance Docket

Recsived |

DEG:0 2 1999

& Informaliun ucnm

V1. Notice Latters snd Negotistion
Moratorium [or Removal Actions
A Notice Letiers
1. Whether to lasue Notice for Removais
Z When'to Use Specal Notice
Procedures for Removals
3. Notifying PRPs When Not Appropriate
To Utilize Special Notice Procedures for
Removais
4. DO| Role in Removal Negotistions
.5, Timing of Notice for Removals
& Recipients of Notice for Remoavals
7. Contents of Notice for Removals
B. Conclusion of Negotiation Momtorium
and Deadline Mansgemen: for Removals
C. Administrative Orders and Negotiation
. Moratorium [or Removals
VIL Disclaimer
V1Ll For Purther (nformation
Appendices
Appendix A: Timing of RD/RA Special
Notice Letter Appendix B: PRP
Settiement process for R]/FS and RD/RA

Appendix C: Mode! Notice Letters (To be
sent to EPA regions ot o later date}

Memorendum

SUBIECT: Interim Guidance on Nouce
Letters, Negotiutions, and lnformanon
Exchange

FROM: . Winsion Porter, Assistan!
Admuniategtor

TO: Regional Administrators

I. Introduction

The Superfund Amendments and
Reauthonzation Act of 1986 (SARA].
which amends the Comprehensive
Environmental Response.
Compensation. and Liability Act of 1980
(CERCLA]. maintains the imporiance of
a strong Superfund enforcement
program.® In particular, SARA
emphasizes the importance of entering
into negotiations and reaching
settlements with potentially responsnble
parties [PRPs} to sllow PRPs ts conduct
or finance response actions. SARA
generslly codified the Agency's Interim
CERCLA Settlement Policy but aiso
establiahed some new authorities and
procedures that were designed to
facilitate settiements.

A fundamental goal of the CERCLA
enforcement program s to facilitate
voluntary settlements. EPA beiieves that
such settlements are most likeiv 1o occur
when EPA interacts {requentiy with
PRPs. Frequent interaction is importan!
because it provices the opportunity o
share information about a site and may
teduce delays in conducting response
actions caused by the tack of
communication. !mportant mechanisms
for promoting interacnion and lacilitating
communication between EPA and PRPs

' CERCLA of 1947 sy amenced by SAR A of vz
w refored 1o thie guicance as CERCLL
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inctude issuing notice letters. entenng
into negotiations. and exchanging
* information with.PRPs. &

~ This guidance repla 2es the October
«Z. 1584 guidance on ' Procedures for

-*. lssuing Notice Letters” and the October

]

8. 1885 guidance on "Timely Initiation of

Responsible Party Searches. Issuance of
_ Notice Letters. and Release of

Information.” * Although certain’

- prooedures and the timing of various .

acuvities have been modified. this
guidance retains many fundamental -
_espetts of the October 12,1984 and
October 4, 1985 guidances. In particular.’
this guidance re-emphasizes the

importance of timely issuance ol nolice

letters and the exchange of information -
between EPA and PRPs. In addition. this

- guidance incorporates a moratorium and

“formal” period of negotiation [referred

to as 2 negotiation moratorium] into the

settlement process. EPA's comminment

to carrying ou! these aciivities is crucial

for supporting our fundamertal goal of
- facilitating negotiated settlements.

1L Purpose and Scope of Guidance  *

The purpose of this guidanceisto  ~

assist the Regions in establishing
procedures for the issuance of notice
letiers to PRPs, for the conduct of
negotiations between EPA and PRPs.- 1
and for the exchange of information
between EPA and PRPs. :

This guidance addresses the use cf
both “general” and “special” notice
letters for removal and remecdial aztions.
Special notice letters differ from genera!
notice létters because special nolices

- trigger the negotiation moratorium. The
" negotiation moratorium is the perod of
time where a moratorium is imposes on
certain EPA actions.and a penod of
“formal” negotiations 15 established
between EPA and PRPs.

Use of both genere} and special notice
letters are discretionany. However. the
Regions are expected to issue general
and speciel notices for the vast majority
of remedial actions. Such natice letters
will be isgued for remedial’
investgations/feasibility studies {R]/
F3s} and remedial designs/remegial
actions (RD/RAs]). Although it is
generally appropna!e lo issue @

“removal notice” for all removal actions.”
the Regions are nol expected to invoke
the section 122{e] special notice ; :
procedures for mast removals.

This guidance also.addresses the
timing. duration. andconclusion of the
regoliation moratonum. Finaliy, this
guidance discusses the process of
information exthange belween EPA and

T These guigances were waued urder DSWER
Directive Nymbers 9834.1 ang 983 I respectively

- EPA determines tha! the PRPs will

PRPs. including requests for and
releases of site-specific information.

I Statutory Authority
A. Settlements

Sections 104{a). 122{a). and 122(e}(8).
authorize settiements and establish
certain conditions for aliowing PRPs to
conduct or finance response actions.
Section 104{a) authorizes EPA to enter
into an agreement with PRPs to aliow
PRPs to conduct or finance responss
actions in accordance with sechon 122 if

conduct-the response action properly
and promptly. Under section 104(a).
PRPs'cannot conduct the RI/FS unless |
EPA determines that the PRP is qualified
to perform the RI/FS, EPA contracts |
with or arranges for a qualified person -,
cther than the PRP to assist EPA in -
overseeing and reviewing the RI/FS. and
the PRP agrees to reimburse the Fund for .
the costs EPA incurs in overseeing and
teviewing the PRP's R]/FS.

Section 122{a] similarly authorizes

' EPA to enter into agreements with PRPs

to perform response actions if EPA
determines the action will be conducted

- properly. Section 122{a} also provides

for EPA. when practicable and in the
public interest. to facilitate. settlements

" with PRPs to exped:te effective remedial
. achons and to minimize litigation.

. Section 122(e)(6) provides that no PRP -
mayv undertake any remedial action at a
facility where EPA or g PRP pursuant 1o
an administrative arder or consent )
decree under CERCLA has initiated an

" RI/FS uniess the remediai action has

beer suthorized by EPA+ . ,

B. Special Notice Procedures cnd
information Refease . .

Sectiona 122(e} and 122(&! conta.m )
provisions relating to the special nonce

procedures and the release of

information to PRPs. Section 122(#)
provides far EPA to utilize the special
notice procedures if EPA determines
that a period of negotiation would
facilitate an agreement with PRPs and
would expedite remedial actions.
Section 122({e} also provides for EPA to
release certain information to PRPs.
Such information inciudes. to the extent
available. the names and addresses of’
other PRPs, the volume and nature of
substances contributed by each PRP. .
and a ranking by volume of the

- substances at the facilitv.? In addizien,

3 Congreas recognized thai there may be
Letations te the avaiability of Informeten 3t eur iy
phaser ol the reaponse aclion, In partcuiar, .
Congress noted thai tiw RIUFS sorcial notice need
not be accampaniec by infgrmation on voiume and
nature of weste ang ranking if Lhi informanon e
not avesiabie a ‘.he‘!llr! af the RI/FS. A separate

this ;'"eclinn provides lor EPA'10 make =

" such information availabie in advance

of the special notice upon request by a

" PRP in accordance wuh prw.:edum

. provided by EPA. - - - - &7

'

Issdanceof a lpecaal notice triggefs a

- moratorium on the commencement ol

certain actions by EPA under section .-
104 or section 106. The purpose of the
moratorium is to provide for 8 period of
negotistion between EPA and PRPs. The
moratorium prohibits EPA from
commencing any response action under

, section 104(a}, and an RI/FS unde:. -
. section 104(b). or an action under’

section 106 [or 80 days after receipt of
the notice. I{ EPA determines tha! a
“good faith offer™ has been subfrutted by
the PRP within 80 days after receipt of
the special notice. EPA shall not : i
commence an action under section
104(a) or take any action against any
persan under section 196 for an
additiona! 60 days or commence an RI/
FS under section 104[b] for an adcn'onal
3C days.

Under section 122{e)’2][a! EPA'mav
commence any additional otherstucies -

" orinvestigations authorized under ~

section 104{b), including the remedia!
design. during the negotiation perisd. |
Under section 122(e){(2HC). if an :
additional PRP is identified during the
negolistion period or after an-agreement
has been entered irito. EPA may bring-  »
the additiona} party into the negotiatof -
or may enter into B separate agreement
with the PRP. Under section 122[e}l5!
EPAis not prohibted from enderts
a response of enfercement acntan ©
‘the negotiation period when thereisa .
s:gmhcan: threat to public health or the

environment. . ot

Section 122ja) provides that if EPA

"decides not to use the special notice

procedures established under section
12Z(e]. EPA is required to notify PRPy in -
writing of this decision along with an
explanation why it is inappropriate to
use such procedurea The decision by
EPA to use o not to use the special
notice p'ocedu-es is not subject to 7
judizial review. ..

. Infon-nabon Exc.bnnge -
The nchange of information betwees

"EPA and PRPs is crucia! for facilitan: i3

setilements. lnfo-matmn exchange
should be an ongoing process of
communication. EPA uses informat w"

————
notce snd informalon relesse shouid br prusidn!

{or private parties who actusliy conduct the

remediel wction ang nformanen on vaiume naure
ang raniong of wastey should be macc sva:.anle
routinety al this ime See the Conference Repus on -

" the Superfund Amenaments anc ke rithorizaiinh

Act of 1988, 99 Cong.. 2U Sess Report W9=6a2 i 23]
[19AA/1. .
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vbtained from PRPs to determine
potentis] Hability. 1o determine the need
for respanye, end to suppont the
selection of the remedy. PRPs use
information chipined from EPA 1o
arganize amoeng themselves and 1o
daveiop g “good faith offer” to conduct
or finance response actions.

A Informotion Requeses

EPA may recuest information from
PEPs sbout varipus activities and
conditions under sechion 104{2) of
CERCLA snd under section 3007{&) ¢f
ikt Resource Constrvation and
Recovery Act (RCRA], In addiion, EPA
may issys administrative subpoenas
under section $22{e}{31{b} of CERCLA.
Information commonly requested
includes details concerning waste
operations and waste management
practices, the type and amount of
subsiances contributed by each PRP. as
weil o8 the name of other PRPs that
conttibuted substances w the site.

information requests should be issued
as eariy as practicable and may be
isaued as 8 separste jetter during the
PRP search prossss, as part of the
generni notice jstter, or through an
adminisustive subposns. A detailed
discussion about the use of infprmation
request iettery and administrative
subpoenss if contaited in the
forthcoming “Guidance on Use and
Enforcement of information Requests
snd Administrative Subpoenas under
CERCLA sections 104(e) and 122{e}."

The Regions have the discretion fo
decide whether 1o issue n information
request as & separate ietter during the
PRE search or as 8 componeniof a
géneral notice letter. lasuing & separate
information reguest letter in advance of
the genetal notice may be advantegecus
in situstions where informason from
PRPs ia needed to determine whether it
is appropriate to issue & notics letter 1o
such parties. -

.informmation requests should be
developed in sesprdance with the
fortheoming guidance on information
requesis and administrative subpoenas
a5 mentioned ghove. An informalion
request should aiso indicare et EPA
plans to vigorously enforce information
requesis with the new enfortement tools
authonzed under SARA whick include
issuing crders under section 104{ei{3).
Finaily, the information request should
indicate that it iy the PRPa reaponsibility
Ao inform EPA whether information they
provide 1o EP4 js conBdential and
subject 1o protection under section
104i ¢} of CERCLA.

B Information Relecse

{1 is imporiant to g2ather and release
site-specific information 1o FRPs a3 soon

as reasonably practicable. Gathering
and releaning such information eatly in
the srocess will net only expadite
respanse end enforcement activides but
will help PRPs organize snd negotiate
smong themselves o3 well.

As indicated. section 122[03(1}
provides for the misase of certain
information to PRPy to the exters such
information is available. Such
information includes the names and
addresses of ather PRPs. the volume end
nature of subeiances contribyted by
sach PRP. and s ranking by volume of
the substances 8t the faziliry, This
information is 10 be provided 10 PRPy in
advance of the special notice in
gccordance with procedures developed
by EPA.

Cangress recognized the limitations to
EPA's ability 10 meke cerizin
infermation available 1o PRPs.
sspecially early in the response progess.
Therelors. this information ¢an be
relessed only o the gxignt sych
informeation is avsilabie. If the Regions
have informaton on volume. the
Regions should develop volymewric
raniongs ang shovld make such
infarmation availabie o PRPs a3 soon
as practicable. Mowever. due 1o their
prelimmary and summaty nature. EPA
will not expand resources to explain or
defand any lst or ranking. Lists or
rankings relessed to FRPs and olhers
shouid eiways conlain appropnate
discleimers. -

The Regions are encouraged to release
informetion to PRRe as soon as
ressonably possible. The Regions may
respong directly 1o individual PRP
requests for information. may use the
notice ietters as vehicles to release such
infarmation 1o PHPs. or may estebiish
glternative mechanisms i some
sinations a3 discussed belogw. The
Regions are sirengly encouraged to use
the potice letiers to telesye site-specilic
information. In partigular. use of the
genersl notice may provide @ convenient
gpportanity 10 relesse information in
advance of the special notice pursuant
to the stututary provision that EPA
teiease such information in advance of
the special notice in accordance with
procedures deveioped by EPA.

Although it is genseaily preferable io
reisase information o individusl PRPx
through notice letters. altemative
mechanisme may be ysed in anusual
citcumstances. For examyple. in
instances where there sre many PRPs
and/or where there is 2 substantizl
amoun! of information 1o be released,
the Regions may consider making the
information available through o central
mechaniam [e.g. through 8 PRP steerng -
commities if one has been formed ang i
the comunittes has agreed iobe a

clearinghouse for distributing
information to other PRPs). An
alternative would be 16 indicatt in the
notice letter that the Region has site-
specific information that will be made
available to the PRPy in & manner
epecified in the fetier,

V. Notice Latters and Negotiation
Morstorium for RI/FS and RU/RA

This guidance creates 8 systematic
process for issuing three saparsie notice
letters for remedial actions. The three
notice lstters are [1] the general notice.
(2) the RI/FS special notize. and (3] the
RID/RA special notice, Even though e
RI/FS and RD/RA special noute letiers
are sapargie jefters, the are dismamsed in
the sams section below since the
content of these ietters is basically the
same. In instunces where the tonten: of
the RI/FS ang RD/RA special notices
differ, separate sectiony are presentec.

Also. this guidance is wniten with the
assumption that sach nolice letter will
be issued in seguence. Consequently,
the guittanse has been $truciured 30 that
tartain infotmation provided or .
requestad in one isiter is not repeated in
& subsequent letter. The contentof
actual letiers may, however. need 10 be
modified in silustions where this
process is not followed.

For example, there mey be a situation
whets site sctivities are already
underway snd where the Region i3
ready to issue the RI/FS special notice
but has not issued a genersi notice, In
this instante, it would not be necessary
to wail 1o send the special notice untl
after 2 general notice is wsued,
However, it may be appropriale to
include certain aspects of the genersl
potice into the special notice.

A. Purpase of Natice Leters

The purpose of the genaral notice is o
inform PRPs of their potential lability
for future responss costs, to begin or
continue the process of information
exchange, and 10 initigte the process of
“informal™ negotistions, In addition. the
genersl notice informs PRP sbout the
possible use of the section 122{¢} special
rouee procedurey gad the subseguent
moratotium and “formal” negotiation
pening.

The purposs-of the special notice is
similar 1o the general fiotice. gxeept that
the special notice s aize used o invoke
the statulory morstotium on certain EPA
actions and 10 initisie the procesy of
“formul” negotiztiona, Althougb the
generel notice does nol rigger &
moretorium on any EFA ecton and does
not wnvoke i “formal” period of
negntintion. the genersl nohice is
expecied 1o initinte » dislogue between
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EPA and PRPs. issuance of a generul . under section 107 of CERCLA. if there s are multipie PRPs at a site. 2 copy of-one
notice should be viewsd as a-- doubt about whether gvailable | " genersl notice with a list of other parties
mechanism for initiating negotiations information supports issuance of the  who have received the letier Would T
wheresas issuance of 2 special notice general notice, separate information :ufﬁce . :
should be viewed a3 @ mechenism for ;. request| Ieners may be sent to such N
concluding negotiations. - perties prior to issuing the notice. [f s - 4-Contents of General N°“°*

The term “informal” negotiations does  Federal agency has been identified as a - The general notice lettér should
not mean that such negotiations are not  generator at a facility not owned/ - contain the following components: (a) A
serious efforts 1o reach s settlement. operated by the Federai agency. such " notification of potential liability for

Rather “informal” negotiations refers to _  agency shouid be routinely-notified like sts. (b ; i
any negotiations that are not conducted . other PRPs.. ’ Eff;nﬁz.fgz;’;,{,a]:;f x::iﬂfe"rﬂﬁﬁf' '

s part of the negotiation moratorium I additional PRPs are- adenuﬁed after

triggered by issuance of a special notice - the general notice but before the RI/FS u:::;?%?:ﬁ.:ﬂ,‘::&rsf .:ﬁ::r;gs ‘EL;

under section 122(a)..The terms speciai nolice is issued, the Regions ™, , 2“““” (d) & request for mfort:auon
“informal” and “formal" negotiations . should provide a general notice 1o thosé, . sbout the site {if appropriate). (e) the

are used to draw s distinction between | - gdditionai PRPs. Uf additional PRPs are >z release of certain ﬂf _,p ecifcl

negotiations which are and are not . identified after general and special ¢ o svallable '

"r'information (where availabie). ([} a-
discussion about the merits of forming a
PRP steering committee. (g) a notice.
regarding the development of an ,

i administrative record. and (h} a

covered by the section 122(e) notices are issued. the additional PRPs
moratorium. . - . need not recejve a general notice before
receiving the apptopriate special notice.
8. General Notice !'e“e'- However. relevant aspects of the .
Agency notification procedures should general notice should be mcorporaied

provide PRPs with sufficient nime to into the special notice. ¢ deadline for response to the letter and
organize and develop a reasonable offer Copies of the gene:al notice shou]d pa -information on the EPA Tepresentative .

to conduct or finance the response’  provided to the Regional administrative {0 EORIACL

action. Toward this end. thé Regions record coordinator, the approptiate . a:Potentig] livbility: The letter should
shouid contact PRPs prior to issuing.a ., State representative. the State 6 ' inform parties that they are potentially .
section 122(e} special notice by, lssumg a  Federai trustee if & trusiee for natural  ° lisbie for response costs under section. ..
general notice fetter. < “resources has been designated. and 10~ 107 of CERCLA. inciuding the cosis of

1. Whether To lssué General .\’once EPA headquarters at the same time’ conducting the RI/FS and RD/RA. The *

notices are sent to PRPs. The copies of, . letler should define the scope of
A general notice latter should be . notices to headguarters should be sent  potential liability and shouid briefly -

issued at the vast majority of sites that ~ 1o the liformation Management Section |,  explain why the pariies have been

are proposed for or listed on the " .. within the Program Managementand = idenufied as PRPs. :
Nationa!l Priorities List {NPL) where . ‘Support Office of the Office of.Waste b. Future notice under section 1220/
negotiations for the RI/FS and RD/RA Programs Enforcement {(OWPE). and section 122(ej: The letter should

have not yet been initiated. | Providing copies 1o the administrative indicate that EPA will notify the party at
Circumstances where it may not be "record coordinator is important for an appropriate point in the future. The
appropriate to issue the general notice ensuring that the notice is placed in the - jetter should specify that this notice will
include sites whersa notice pursuan! to * * administrative record.® Providipg copiés .~ gither be a section 122{a) notice or a
previous guidance was.issued priorto * to-the Slate representative and the Siate  gection 122(e) special notice and shouid
the reauthorization of CERCLA or where  or Federa!l trustee is important for explain what these notices are.

the Region is ready to issue a special - gnsur:ng thai States are appropriately . “The leuer,should indicate that the .
notice at the site. These exceptions are informed about possible future i+ section 122(a) notice is a notice which -

[ iati H idi ; - ,

-important for minimizing-any possible ... * negotiations.® Providing copies to informs parties that EPA will not use the

-disruption to ongong activities. - OWPE i essential forpermitting entry
2. Timing of General Notice

section 122(e) special notice procedures.

Tracking System (SETS). Entry into sets will provide an explanation for the

The general notice letter should be will fecilitate our efforts to track site - : -
sent to PRPs as early in the process as° . getivities and to respond to d“"‘g“ not 1o use the speciai notice
possible. preferably once the site has Congressiona) and other inguiries. -* procedures.
been proposed for inclusion on the NPL  Djrect Regional input of data into SETS “The letter should also indicate that
Early receipt of the general notice will  an notice letter recipients is planned for ~ Bection 122(e) special notice will invoke
ensure that PRPs have adequate - TFy 1988 the negotiation moratorium. The letter,
knowledge of their potential liability as = -]t is not necessary to provide cop:us of should'make clear that.issuance of a
well as a realistic opportunity to - "Jgach general notice to the administrative  $€ction 122(e} special notice leiter is
participate in settlement negotiations. recatd cadrdinatar. State reprasentative. discretionary and mav be used il EPA

When a separate information reques: < Siate or Federal trustee. or headauarters determines tha! use of such procedures
letter has been sent 1o PRPs prior to the in instances wheredentical notices are  wouid facilitate an agreement gnd
general notice, the information reques: provided to multipie PRPs. Where there expedite remedial acuon, The letter
should be sent as early as possible’ 10 ‘ o , ~ should also explain the purpose of the

avoid anv delay in issuing the generc! specidl nonce and the subsequent

+ A distussion diut placing nbnr.c Iotiers i the R RE
notice. AGmIBKId L e TeeDiC 13 Corwrid 1 fhe fosthcomng  NEEO1ELiON moratorium, Informng PRPs

Rerini neral'Noli “Cuidence or ne Agmirisirytive Recors ior about the sperlal nolice procedures and
3. Recipients of General'Nolice Seiecuns a Resoonse Acnon Under CERCLA™ snd the negotiation moratorium will alers
General nciice letters should be sent - 10 IRE Presmbie 10 the !aﬁncumu}s rexisiong to Lhe PRPs to pOSS\bie future negohiations and

SEiopn: +y Nauonal Conungency Piun, awareness of their
to all paruies where thereis sufficien: » Slate pATLCIpATION N hegedialons 18 Lovered in ‘increase therr re

. L =
evidence to make 2 preh-\.mar} ©* ihe fortnramize CInterrm Suidence on EPA-SiSte . opportunities for paﬂlClpB!!On n sucn
detsrmination of porential liabiliiy Rewpisonp in CERCLS Exloriement ™ negc:,annns

into the Superfund Enforcement . - The letier should indicate that the-notice

\o - mpmann v oot
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G Site respanse activities: The letter
should genarglly discuss the activities
EPA pians to undertake at the site.
Where appropriate, such activities
should include scheduied start or
completion dates for the RIJFS or RDY/
RA. [nstances where it may not be
appropriate to provide start or
compieton dates inciude situations
where the general notice is issued very
early in the process and where spetific,
dates have not yet been set, or where it
is expected that target dates are likely
to change significantly.

d. infarmation request: The |etter
should request information on.
substances sent to or present at the site
and the names of other PRPs pursuant to
section 104(e) of CERCLA and/or )
section 3007(a] of RCRA if a separate
information request has not already
been issued. The content of the .
information request shouid be consistent
with the forthcoming “Guidance on Use
and Enforcement of Information
Requests and Administrative Subpoenas
Under CERCLA Sections 104{e) and
122fe).”

e. Informotion relecse: Al a minimum.
the letter should release the names and
acdresses of ather PRPs who have
received the general notice ietter. In
-addition. ro the axtent such information
is availabie. the letter should include the
volume and naryre of substances
contributed by ¢ach PRP and g ranking
by volume of the subsiancas ar the
facility if such informauon has not been
previously reieased.

f. PRP steering committee: The letter
shouid request that the PRPs identify a.
member of their organization who will
represent their interests. In addition. the
letier should recommend that PRPs form
a steering commutiee to represent the
group's interesis in possible fyture
negotiations. The letter should indicate
that establishing a sieenng committee is
imporant for fact]nalmg negotiations

-with EPA.

8. Administrative record: The letter
should be used as & vehicle for -
tnforming PRPs of the availability of an
administrative record that wil| contain
documents which form the basis for the
Agéncy's decision on the selection of
remegdy. The leinter should indicate that
the record will be open to the public for
inspection and comment. The letter
should aiso prowvide information
regarding the opening of the record and
where it will be located.

-h. PRFP response ond EPA contoet: The

jetter should encourage PRPs 10 notify
EPA by a specified date of their interest
to partic:pete in future negotiations. The
letter should indicate that PRPs may
respong 2s a group through a steerng
committee if one has been formed. The

ietter shouid also provide a cut off date
forveiuntary compliance with
informalicn requests (if a request for
information is contained in the general
notice]. AR appropriate time frame for
the PRP response to &n information
requesi is generally thirty days from
receipt of the letter. Finally. the letter
should provide the name. phone number,
ang address of the EPA represemative
1o contact.

C RI/FS ond RD/RA Spec;a! Notice
Letters

Prior te EPA's conduct of the RIfFS
and RD/RA the Regions shquld eithes
issue the specia) notice 1o PRPs or
provide PRPs with an explanation why
it was not appropriate 1o use the special
notice procedures. lssuance of the
special notice triggers a tnoratorium on
EPA’s conduct of the RI/FS and
remedigl action. While the statute does
not impose a moratoruwn on EPA's
conduct of the remedial design. the
Agency will not generglly conduct such
activities duning the moratorium, The
purpose of the moratorium is to provide
for a formal period of negotiation
berween EPA and PRPs where the PRPs
will be encouraged to conduct or finance
response activities.

The negotiation moratoriwn may iast
a total of 90 davs for the RI/FS and 120
days for the RD/RA if EPA receives a
“good faith offes” from PRPs within the

" first 60 davs of the moratocium. The
.Negotiation maratorium would conclude

after 50 days if the PRPs do not provide
EPA with & "good faith offer.”

The initial 60 day moratonum begins
on the date the PRPs receive the special
notice via certified mail. In instances
where there 15 more than one PRP and
PRPs are likely to receive the special

_notice on different days, the date the
moratorium begins should be seven days -

from the date the letters are mailed to
the PRPs. In pither case, the special
notice ' must make clesr when the
negonauon moratorium begins and
ends.

1. Whether To lssue RI/FS and RD/RA

.Specia) Notice

EFA has the discretion to use the
special notice procedures when EPA
determunes that a period of negotiation
would facilitate an agreement with PRPs
and would expedite remedial actions.
The Agency believes entering into such
negotiations would generally facilitate
settlements and pians to vtilize the R}/
FS and RD/RA special nosiz
procedures in the vast mauonu of cases.

There are, however. some
circumstgnces where it would generally
not be appropnate to yse such
procedures. Such circums:ances include

{1) where past dealings with the PRPs
strongly indicate they are unlikely to
negotiate 4 settjement. {2) where EPA
believes the PRPs have not been
negoliating in good faith. {3) where ho -
PRPs have been identified ot the
conclusion of the PRP search. (4) where
PRPs ltack the resources to conduct
response activities. (5} where there are
ongoing negotiations. or-(8] where notice
‘letters were airpady sent prior to the
resuthorization of CARCLA and ongeoing
negotiations would not benefit by
issuance of a special notice.

Special notices may be issued for
opernble units of remedial actions. The
test for determining whether to issue 8
special notice for an gperable unit iv
generaliy the same as for full-scale
remedial actions. The generel
expectation is that separate special
notices will be issued for each separate
operable unit as long as issuing the
notice would facilitate an agreement
and would expedite the remedial action.
However, specis! nolices may also be
issued for only major operable unjts or
may cover a senes of operable units if
appropriate under the circumstances at
the site,

For example. if several operable units
will be conducted at a site as retatively
separate and distinct response actions.
it may be appropriate 1o consiger using
separate special notices which would
trigger a#parate pegatiation
moratoriums. If a series of operable

‘units will make up 2 remedial action it
may be appropriate ¢ issue the special
notice 1o cover only the major pperable
unitis} of to cover several operable
units.

2. Notifving PRPs When Not Appropriste
To lasue R1/FS and RD/RA Specisl
Notice

In instances where EPA decides it is
inappropriate 10 issue the special notice,
section 122{a} provides for EPA to notify
PRPs in writing of that decision. The
notice must indicete the reasons why
the Region determined that lumng the
special notice and entering into “formal”
negotiations was not appropriate. The
notice should be provicded to all PRPs
that have been identified to date as well
as to the Regional administrative record
coordinator for placement in the record.
Such notices should be provideZ as soon
as practicable. In instances where the
RI/FS or RD/RA have not vet been
initiated. the notice should be sen: priar
to the initiation of such acmmes if
possible.

In addition. the section 122/a) notice
should be used a3y 2 vehucle for
infarming PRPs that the Agency will
establish or has established an
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adminisirative record containing -
technica) documents supporting the
Agency’s derisian on the selection of

remedy. The notice shoyld indicate that- -

the record is open for public inspection*
and comment and should specify where
the record will be or has been localed.

3. DOJ Role in RI/FS and RD/RA
Negotiations

The Regions should notify the Chief of
the Environmental Enforcement Section
in the Department of Justice (DO]} prior
to issuing special notice letters where
settiement by a consent decree is
contemplated. A copy of this “" -
memorandum should also be provided {
to the Office of Wasta Programs
Enforcement and the Office of
Enforcement and Compliance |

. Monitoring in Headquarters.

The'memerandum’to DOJ should
indicate when the Region intends to
issue the special notice. Because mos!
RI/FS negotiations involve consent -
‘orders. notice to- -DOJ on the RI/FS is not
ordinarily necessary. However, where a
site is in lmganon or where settlement
by consent decree is expected. DO] -~
should be notified at least 30 davs prior -
to issuing the RI/FS specia! notice. in
addition. where the resoiution of the

" ‘matter by an administrative order 1s "
expected to mvclve a compromise of

past or future response costs and the
total response custs will exceed
$500.000. DOJ'is w0 be notified. DOJ's
role wil] be to review the compromise of.
the claim’ pu.rsuam to section 122(hi(1]
but not to review the administrative
orderfor the Ri/FS. 'For RD/RA
negotiations. the notice should be sent
to DOJ at least 60 days prior to issuing ..

. the RD/RA special notice. The

memorandum should aiso identify the
EPA Regional representative DO} snm..lr.‘
contact.

In addition. the Regions should
consult with the Chief of the -
Environmental Fnforcement Section
prior to sending a copy of any draft
consent decree of any outline of & draft
consent decree to PRPs. The Regiuns are
encouraged to inciude & draft consent
decree with the RD/RA special notice or

*, soon therealter as discussed beiow.
4. Timing of RI/FS Special-Notice

It is important that PRPs receive the
RI/FS special notice ietier as soon as
practicable. Of greater importance. the
letter must be senf sufficiently in -
advance of obligations for the RI/FS so
that negotiations do not delay the ‘
initiation of the RI/FS by the Fund in the
event the negotiations do not result in
an agreement providing for the PRPs to
conduct or finance the RI/FS. Timely
receipt of the speciaf notice wiif have a

* settlement. The time for service by mail
‘notice letter will have a significant
;impact on both the success of .

- remedy without deiay. As indicated

.10 special nouce are not the sole vehncie

‘initiate PRP search and information -~ _
: exchange activities as well as

© process. Another concern is that. to the

" be scheduled to minimize any delay in-

.. Regions must genecaliy issue the RO/RA
. - special notice letter. The Regions may.

ngm!icanl effectem ﬂn PRPs ability for -
meaningful participation in formal
negotiations.

The RI/FS special notice Ietter should
be sent to PRPs no later than 90 days
prior to the scheduled date for initiating
the RI/FS. The scheduled date for.

a Genaml Applwch Issue specml
notice when relecse dreft FS and
proposed plan for public comment. The
Regions generslly must issue the RD/RA
special notice when the draft femb:l-l:,
study-(FS) and proposed plan ? are
released 1o the public for comment. As
initiating the RI/FS refers to the date ~shown in Appendix A. issuance of the
funds will be obligated to commence "~ special notice with the release of the
response activities. A minimum ofgo ! draft FS and proposed plan triggers the
days is important for ensuring that the " *  initial 80 day negatiation mortonum.
negotiation mortorium does not delay The initial 80 day negotiation -
uuhahun of Ihe RI/FS in the event moratorium begins at the start of the 30
negotiations do not result in a day public commenf period and.'in
conjunction with the first 30 days of the
60 day exténded negotiation
moratorium. is cuhcurrent with the
Record of Decision (ROD) review and
approval process. The remaining 30 days
of the extended negotiation moratorium
is concurrent with the initial phases of
the refedial design. EPA's abilityto
sign the ROD is not affected by the
duration of the negotiation moratorium.
The ROD may be signed at any point
‘after the close of the public’comment
.. period and the.preparation of the
' responsiveness summary for the public.

In most cases. commencing formai
riegotiations at the same time that the
draft.FS and proposed plan are reieased

, will property balance the consideratlons
stated earlier relating 1o EPA’s ability 10
conduc! meaningiul negetiahions, to
minimize delay in impiementing the RD/
- RA, and to maintain the integr:ty of the
public participation process. Under this
approach. formal opportunity for PRP
invoivement would begin at an eariy vet
. concrete stage in the process. Farly
participstion may be especialiy -
advantageous in situativns where PRPs
have not been-previously-or
substantially invoived in RI/FS
activities. In addition. PRPs and the
public would have know!edge of the
possibie range of alternatives lhrough ]
the draft FS and proposed pian prior to

“formal” negotiations. This information

is important for assisting the PRPs in

developing a meaningful "good faith
offer” for conductmg or financing the

RD/RA. ')

b. Alternotive Approach: Issue special
notice prior to release of o™t FS end
proposed plan for public commen:.
Although the Regions gereraily will
issue the RD/RA special nolice when

shou]d be taken into account. |, )
5. 'I'umng of RD/RA Special Notice
The timing of the RD/RA special

negotiations and on EPA's ability 1o
move forward with implementing a
eariier, “formal” negotiations pursuant
for resching settiements. "Lnformsl”
negotiations must occur throughout the
process and in acdvance of the special
notice. To assure that "formal™
negotiations'are productive. EPA must -

“informal” negotiations as early as
possible“‘

"The primary purpose of the special
nétice procedures is tofacilitate
settlements through negotiation. A
primary concem in determining when to
issue an RD/RA special notice is

whether there is a likelihood that’
mesaningfu! negonanons can be |
conducted at & given stage in the

extent practicable. the negotianons must

the remediai design and remedial action.
A fingl concern is that negotiations be
carmried out in & way thet does not |
undermine or have the appearance of
undermining the public pamcnpanun
process.. L »

This guidance establishes.an
approach which identifies when the

however. adopt an alternative approach

under apprapn’ale circumstances.

Appendix A contains illustrations of the  ———me—aee .

three approaches discussed below.® * The proposed plun refers 10 'he Subiic

n PRFUCIPRLCE AOCUMEnt deveioned Durbuant 10
sectior 1:7{a}, This 20 a non-iegs! nom-tecnmcal
document that descriDes the silernativey o the FS
and specifies anc prov.des a brefl ar s s of EPA’S
preferrec alternaine & thore Geranes Srscusion of
the proposed plan will be contuinec :» "re

. tortzcoming “Guidance on Documeniing Dectsions
at Superfund Sites” {referrec 10 89 1ne ROD |
Cudance.

"4 The ime peniod depicted in the following
discusaion and ilastrated o Appendis A refiec:
“besi case’ sCOnsrine winers VAMOUS rE3BONSE 0d

enforcement achvilies are expecied 16 be Carned

out withoul aeiny. For eaxampie. the pubiic comment
penod jasts 30 days and does not take 110 account
8 POFSIDIE exiens;iOn’
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the draft FS and proposed plan are
reieased to the public for comment. the
Regions are encouraged to issue the
special notice eartier in the process if
this action would facilitate the prospects
for reaching a settiement. If a Region
chooses to foliow this approach. the
Region should include with the special
notice a summary or fact sheet of the
alternatives EPA has screened and the
alternatives the Agency s currently
considering. ¥

As shown in Appendix A. the RD/RA
special notice may be issued pror to
EPA’s release of the draft FS and
proposed pian. Issuance of the special
notice triggers the in:tial 80 day
negotiation moratorium. The initial
negotiation moratonum is concurrent
with the review and release of the draft
FS and proposed plan. The initial
negotiation moratonum is completed
prior to the initiation of the public
comment period. The public comment
period is concurrent with the firat 30
days of the extended negotiation
moratorium. The remaining 30 days of
the extended negotiation moratorium is
concurrent with the ROD review and
approval process. The ROD tould be
signed and the negotiation moratorium
could be concluded at about the same
time. EPA’s ability to sign the ROD is
not affected by the negotiation
moratorium. The ROD may be signed at
any point after the ciose of the public
comment period and the preparation of
the responsiveness summary for the
public. - -

I many cases. providing special
notice at this early stage may be
inappropriate because 100 much
uncertainty would exist about the
remedy to allow for meaningful
negotiations. However. under other
circumstances it may be appropnate to
issue the special notice early in the
process. especially in situations where
there is a relatively small group of PRPs,
it is clear what the remedy is likely to
be. and.the remedy is not likely to be
controversial:

Where circumstances permit issuance
of the special notice at this early stage.
an advantage to this approach is that
the ROD review and approval process
and the negotiation moratorium couid be
concluded at about the same time. This

¥ Reiease of 2 summary or {act shes1 on the
alternauves that have been screened and Lhe
Allemauves tha! are DEINE CONNCHTES 11 M DOTIE !
for [acaiiating negolialions at thie a8y stage in the
remnadial process. This infarmatien wil) be useful 1o
PRP4 e daveioping thest " good futh effer for
conducung o financing & response 6chion and will
be unportant for informing PRPY sboul the
slterMatives the Agency 8 congidenng at the site.
Thw Regrons should Incivde the summary of
siiematives or [ac! sheet 1n the adrhifusrolive
vecord [or each sl ’ ’

would hslp assure that clernup occurs
as 300N a3 possibie whether through &
negotiated settlement or Fund-financed
ection. in addition. there wawld be &n
early opportunity to inform PRPs of
varicus remedial aliernatives under
consideration by EPA prior to EPA's
identification of the proposed plan.
Early participation may be
sdvantageous where PRPs have not
been previously or substantially
involved in RI/FS activities,

¢. Alternative Approach: lssue speciol
notice when the ROD /s signed.
Although the Regions generaily will
issue the RD/RA special notice letter
when the draft FS aad proposed plan
are reieased to the public for comment,
there may be some limited
circumstances where it is appropriate Lo
issue the notice later in the process (i.e.
when the ROD is signed}. This approach
may be followed. however. onlv where
the Region can provide adeguate
justification and where the Region has
obtained prior approval from
Headguarters. Approval must be
obtained in wniting from the Directors of
the Office of Waste Programs
Enforcement and the Office of
Emergency and Remedial Response.

As shown in Appendix A. under this
approach the RD/RA special nonice
would not b issued until the ROD is
signed. Thus. the-entire 80 to 120 day
negotiation moratorium would not otcur
unti} the remedial design phase.

An advantage to this approach is that
since the ROD would be signed and the
remedy would be selected at the start of
the RD/RA negotiation moratorium. the
PRPs would know precisely which
remedy the "good fajth offer” and the
negotiations should focus on. In
eddition. since the negoriations would
begin after the close of the public
comment.period. the PRPs and EPA
would have the benelit of knowing the

" public commenta.”,..

The major disadvantage to this
epproach is that the negotiation
moratorium would not oceur until the
end of the process (i.e. not until the'
beginning of the remedial design phase).
lssuing the special notice at this point
would creale the greatest potential for a
subsequent deiay in impiementing the
remedy.

Instagces where il may, however, be
eppropnate {o issue the special notice
later in the process {i.e. not until the
ROD is signed) may be where more time
is needed to conduci informal
negoligtions. where the site is
particularly complex. or where there 13

an extregordinariiy large number of PRPs’

{e.g. hundreds of PRPs). Another
example may be where there is little

expectation that a Fund-financed
remediai action will occur in the near
future at an enforcement-lead site. [f
Fund-financed activities are not
expected to occur and a later
moratariurm would facilitate cleanup. it
may be less important to initiate and
conclude negotiations early in the
process.

8. Recipients of RI/FS and RD/RA
Special Notice

The RI/FS and RD/RA special notice
letters should be sent o all parties
where there is sufficient evidence to
make & preliminary determination of
potential liability undet section Y07 of
CERCLA. If there is doubt about
whether available information supports
issuance of the RI/FS and RD/RA
special notices, separate information
request letters may be sent to such
parties prior to issuing such notice. if a
Federal agency has been identified as a
generator at s facility oot owned/
operated by the Federal agency. such
agency should be routinely notified like
other PRPs.

Section 122(e){2)(C) authorizes EPA to
bring additional parties into
negotiations or to enter into a separate .
agreement with parties when additional
PRPs are identified during the
negotiation period or after-an agresment
has been entered into. The Regions may
provide & special notice to additiona!l
parties if they are identified after
issuance of the RI/FS special notice
ietter. However, 1ssuance of a special
notice to additional parties would not
change the duration of the negotiation
moratorium. The specizl notice may
invite PRPs'to pariicipate in remaining
negotiations. but wouid not extend the
pre-existing negotiation moratorium.

Copies of the special notices should
be provided to the Regional
administrative record coordinator, the
appropriate State representative. the
State or Feders] trustee if a trustee for
natural resources hes been designated,
and to EPA headquarters at the same
time notices are sent to PRPs. The
copies of notices 1o headguarters should
be sent to the Information Management
Sectior within the Program Management
and Support Office of the Office of
Waste Programs Enforcement [OWPE]L

Providing copies 10 the administrative
record coordinator is important for
ensuring that the notice to be placed in
tha eecord. Providing copies to the State
representative and the State or Federal
trustee is important for ensuring that
States are appropriately informed about
possible future negotiations. Providing
copies to OWPE is esseniial for
permitting entry into the Superfund
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Enforcement Tracking System (SETS). .
Entry into SETS will fnc:!.uate our efforts
to track site actvities and to nspond 1Y
Congressional and other inguiries.
Direc: no.gional input of data into SETS
on notice letter recipients is planned for
FY 1988,

. ltis not necessary to provide copies of
‘each special notice 1o the administrative
recozd coordinator, Siate represemative,
State or Federal trustee. o5 headquanters
in instances where identical.notices are

. provided to multipie PRPs. Where there

~are multiple PRPs at a site, @ copy of one
speciai notice with a list of other parties |
who have received the letter would -
suffice.

7. Contents of RI/F‘S and RD/RA Spec:al
Notices

_The RI/FS and RD/RA spema] nouce
letters should contain the foliowing
components: {a] A notification of
potentia! lisbility. (b} a discusston about
the special notice and subsequent
negotiation moratorium, (c) a discussion
abou! the response activities.to be -
conducted. (d) a copyv of & statement of
work or workplan and a draflt
administrative order on consent for the
RI/FS. (e) a copy of a draft consent
decree for the RD/RA [if possible). () 2
discussion about what constitutes a i

“good faith offer™ for the RI/FS. (g) a
discussion about What constitutes a

“good faith offer” for the RD/RA. (h) e
release of cenain site-specific-
informatipn (where availatie and
appropriatel, {i) a2 demand for payment-
of EPA costs incurred 1o dalte. m a
notification about the admimistrative
record. and (k} a deadline [or response
to the letter and-the name of the EPA
represeniative to contact. -

a. Potentiol liobility: The ietier should
specify that PRPs are potentially liable
for the costs of conducting the RI/FS or *
the RD/RA. A detailed discussion about
potential liability is not necessary
particularly if the RI/FS or RD/RS
special notice reference.! the general .
notice.

-'b. Special nance ond far"xa/
negotiations: The letter should discuss
the purpose of the special notice and the
subsequent negotiation morstorium. The
level of detail will depend upon whether
the PRP has received.the general notice:
and whether the general notice provided

* an adequate discussion. At 3 minimem.
the letter sbould make ciear that EPA is
inviting PRPs 10 pariicipate in "formal”
negotiations for PRP conduct of the RI/
FS or RD/RA and that this letter
automaticaily miggers the formal
negotiation period. In addition. it is
important that the special notice
indicate the date the negotiation
moratorium will conclude in the absence

of and in the event of a “good {aith
offer.” Fipally. the letter should explain
thas a consent order or, consent decree
should be ﬁnahzed by the end of the "
moratorium.

¢ Response actions to be comducted:
Thre letter should identify the response .
activities EPA plans to conduct at the
site and provide scheduted dates for
initiating such actvities if appropriate.

d. Statement of work or workpion and -

draft administrotive order on consent” _
for RI/FS special notice: The letter
shouid provide @ statement of work or
workpian and draft administrative order
{AO) on consent. Such information is
crucial to PRPs in‘their development of a
“good {aith offer” to EPA for conducting.
or financing the RI/FS and for ultimately
facilitating settlements. The Regions are
encousaged 1o provide the draft AQ on

_consent with the notice letter if

_practicable. At a minfmum. the letter
shouid contain a copy of the statement
of work with the expectation that the

“draft AQ will follow as soon as

practicabie.

.& Droft zonsent a‘ecree for RD/RA
sper::a! notce: The letter should contain
a copy of the draft consent decree if ™' °
possible. It is important that PRPs have
the dralt consent decree at the s:art of

negotiations or soon thereafter since the |

decree contains important information

“"which will assist PRPs in deveiopmg

their “good faith offer” to EPA.

{. “Good fa::5 offer” for RI/FS: The
letter should indicate that a “good faith
offer” is a written proposal which
demonsiraies the PRP's qualifications

- and willingness to conduet or.finance

the RI/FS. A “good faith offer” for the
RI/FS should include the following:

* A statersent of the PRPs wiliingness

to condut or finance the RI/FS which is
generally consistent with EPA's
statement of work or work plan and
draft administrative order on consent or
provides 8 sufficient basis for further
negotiations:

- » A paragraph-by-paragraph response
to EPA's statement of work or workplan
and draf: administrative order on
consent;

* A deteiled statement of work or
warkplian identifying how the PRPs plan
to proceed with the work:

. » A demonstration of the PRPs
technical capability to undertake the RI/
FS. This should include a requirement
that PRPs identify the firm they expect
will conduct the work or thet PRPs
identifv the process they will undertake
to select a firm:

+ A demonstration of the PRPy

financial capability to finance the RI/FS:

¢ A statement of the PRPs willingness
to reimburse EPA for the costs EPA
incurs in overseeing the PRP conduct of

the RI/FS as required by section
104{a}(1}: and

*. The name. address. and phone
number of the perty or steering
comnvittee who will represent the PRPs
in negotiations. _.

.8.."Good faith offer™ for RD/RA: The
letter should indicate that 2 “good faith
. offet” is a written proposal which
demonstrates the PRPs qualifications
_and willingness to conduct or finance
“the RD/RA. A “good (aith offer” for the
,RD/RA should include the following:

» A statement of the PRPs willmgness
to conduct or finance the RD/RA which
is generally consistent with EPA's
proposed plan or wirich provides a
sufficient basis for further negotiations
in lighn of EPA’s proposed plan: -

. A paragraph-by-paragraph response
to EPA’s draft consent decree. including
@ response to other documents that may

+ have been attached to the decree such

as a technical scope of work for the
proposed plan or access or
preauthorization agreements:

+ A detailed “statement of work” or
“workplan” identifying how PRPs plan

. 10 proceed with the work:

** A demonstration of the PRPs
technical capebility to undertake the
RD/RA. This should include a
requirement that PRPs identify the firm

-they expect will conduct the work or

that PRPs identify the process they will

“undertake to select a firm: |

+ A demcnstration of the PKPs

“capability to finance the RD/RA:

.« A statement of the PRPs willingriess
to reymburse EFA for pasi resconse and
oversight costs: ‘

» ‘A discussion about the PRPs
position on releases from liadility and
reopeners to liability: and - -

« The name. address. and phone
number of the party or steenng:
committee who wiil represent the PRPs

, In.negotiations.

b: {nformation release: To the extent
such informaton is available and ta the
extent such information has not been
previously reieasec. the ietter should
contain information on the names and
addresses of other PRPs. the voiume and
nature of substances contributed by
each PRP. and a ranking by volume of
the substances at the {acility. Note that
the reiease of information with the RI/
FSand RD/RA speuai notices is nct
intended to require the reiease of
information previously provided to
PRPs.

"{. Demand for poyment: The letler
should mclude & demand that PRPs
reimburse EPA for the costs the Agency
has incurred in conducting response
activities at the site pursuant 1o section

107(a). The letter shouid identify the
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action EPA undertook and the cosi of
conducting the action. The letter should
aiso indicate that the Agency
anticipates expending additional funds
an activitizs covered by this aotive and
other spegified future activities. Finally,
the ietier should demand payment of
interest for past and fulure response
coetk incurred by EPA puntuant
section 107{a}, Notice {atiers should not
be getayed 1o obtain cost information
where such information has aot been
previously collected.

j. Administrative record: The letter
shouid be used as & vehicle for
infarming PRP3 of the availability of an
administtative record containing
docements that form the basis for the
Agency's-decisian on the selegtion of
remedy. The leiter should indizate that
the record is open 1o the public Jor
inspection and comment, The letter
should ulso indicate whers the recocd
will be ut has been located.

k. PRE response and EPS camos:.
person: The letter should encourage
PRPs to notify EPA of their interest to
patticipate in negouations. The letter
should indicote that PRPs may respong
as a group through a steenng committee
if a committee has been formed. In
addition. the letter should provide the
name. phone number, and address of the
EPA representative 1o contact.

. Conclusicn of Negetation
Maraiorivm and Decdiine s"-!a*-c‘gemem
for RI/FS and RO/RA .

At the conclusion of the section 122(e)
negotigtion moratotium. the Regons
should have a fully negotiated
adminisirative order on consent for the
RIJFS and & folly negotisted oonsent
decree Dir the RD/RA which has been
sipned by the PRPs, A signed document
is necessary 1o shaw thal an agressment
has. in fect. been reached

Al the concivaion of the 120 day’
moratoriem {ur the RJRA 2
determination miust be made on whether
to cantinue seitiement activities,
whethar the site should be cleaned up
using Superfund money, or whethet o
tnitiate a section 106 enfarcement
_ BCUDA. A gontinustion of sartdement
activities may include seeking an
extensian 1o the 120 doy aegotiation
mocatorium ag discussed below, ar
sending & conzent decree 1a the
Gepartmunt of fustice for lodging in the
appropriate district courd,

* P BARA guidonee fur dradiing an
sdmttkiralive oreer 3 pravidad o "Supesfund
Adminaitanve Droee Warkshop ani Guidance
Mareniaie” {1ORST] and for raneg & consent docree
w Cuidanie ot Brafung Conserst Decraes s
Vinzaroous Waste Coaes ™ 1May 1. 1881 Thaes
WU RES ure Demg reviaed 10 (REinde SARA'S
Pttty

in instances whers an agreemen: hay
bean reached and fully negotieted but
PRPs have no! yet oblained signatures,
it may be necesarry 0 obtain an
extension ta the negotintion morstorum.
Extensiona may also be necessary
where the sgreement has not been fully
pegotiates but ajl major issues are
resoived and cuistanding issuss are well
defined end final Jangusage iy imminent,
Extensions 1o the negotiation
moretarism can be obtained only in
carisin gircumstances an discussed in
the February 12 1857 “lnterim Guidenee:
Sireamiining the CERCLA Seitiement
Decision Process, ™ ¢

The timing of special notice letters
will have & significant affect on our
ability 1o succesafully conclude
negotiations a¢ the end of the
moratatium period. The Streamlined
Senlement Policy provides for twe
different processes for obiaining
extensions for the R1/FS and RD/RA
moratoriums. The policy indicates that
the Regional Administrator has the
distretion ta lerminate oc extesd
negotiations for the RI/FS after 90 days.
However. extension of negotiations
bevand an additional 30 davs shouid be
wuthotized by the Regional
Administrator only in limited cases.

Relating to the RD/RA moratorium,
the Streamiined Setilement Poiicy
provides for either Regional or

. Headguarters approval of an extension

under certain tircumstances. An
extension to the 120 day RD/RA
moratorium may he granted Jor an
additional 30.days by the Regilonal
Administrator when settlement is likely
gnd imminent. An additional extension
beyond the 30 duys may be approved
paly by the Assistant Administrator for
the Office of Solid Waste any
Emergency Response [OSWER] and
enly in rase and extracrdinary
gircumatances.

This guidanze re-emphasizes the
impontance of meeting the 90 day
maraionum for the RI/FS and she 120
day moratorivm {or the RD/RA. Ty zid
that policy. this guidance identifies three
circumstances whers the Regional
Admiaiyiratar asd Assisiant
Administrator for OSWER may eonsider
granting such extensions for the RD/RA
moraiorium.

Firsu it may be appropriate for the
Regional Administrator or the Asgistant
Administratar to,extend the 120 day
maoratorium fot the RI/RA H EPA
sefecs 3 remedy in the ROD whizh is
significantly different from the Apency’s
siated prefcrence in the proposed plan,

T guidonse ws wsid wder OEWER
Drrpctive #0632 0

This could mean that the focus of
negotiations could chunge significantly.
requiring additional time to regch
sgreemant with PRPs.

The vecand example applies 1o Fund-
lead sites. [t moy be appropriate for the-
Regional Adminisrator or the Assistant *
Adminiatrator 1o extend the 120 day
negotintion moratorium for the RD/RA if

» non-enfarcement activities 81 the site

fe.g. &n extended public comment pariod
or an exiended ROD review and
approval process) Zaust a significant
deley in the Agency’s ahciaty to move
farward in implementing e fund-

- finenced remedy. An extension 1o 1he

negatistion moratgtivh mey be
especially appropriate if there is reason
o believe a negotiated settlament is
imminent. In other words, if the Fund is
nel ready to move forward in
implementing the remedy a1 the end of
the 120 day negotiation moratoriemh
there is ng reason to conclude

" negotiations if there is teasan fo believe

an agreement can be réached.

The third example appiies to
enforcement-lead sites. If may be
appropriate for the Regional
Administrator or the Assistam
Administrator to extend the 120 gav

wnegotiation moratorium for the RD/RA
after a section 106 litigation referral hos
been prepared and referred to the
Department of Justice (DO} for aciion,
In fact, the preparation and referral of a
case 10 DOJ may be sn important
mechanism {or providing the necessary
impetuy for reaching & voluntary
settlement. in many cases it may be
Kpproprisie (o issue d unilaieral

. administrative order concurrent with the

referral. -

VI. Notice Letiers sad Negotistion
Muoraisrium for Removal Aciions

The notice letter process for removal
actions differs from the notficstion
process far remediat action. As
discuased above, the notification
process for remedial sotions involves
fssuance of throe nofice latters. The
notification process Jor removals will
involve anly one natice letier which may

- of ey not invoke the secuon 1220w}

special notice pmcedures as discussed.
below,

A. Notice Edtrers

1. Whether To tsswe Notice for
Removais

The Regions should artemps ta vonaet
PEPs priar 1o initiating 8 Fung-Tinanced
remaval action 1o inform PRPs of theyr
potential labitity where EPA will ingur
reSpOaye COsiE or 10 sature @ prvals
party respanse, This guidance
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encourages the Regions to seék PRP . finencial and technical capability for moratorium on EPA"conduct of 1be”

response through a writtes natice letter |
but the Regions may contact PRPy
verbally (with a written follow-up
notice). Thris is consistent with the
guidance on "Issgance of Administrative
Orders for Immediate Removal Actions™
(2/21/041.

The Regions should issue notice . 1
letters to readily identifiable PRPs for
removal actions in the vast’ ma;onty of

* cases. The content of the notice will

vary depending whether the notice witl

“be used simply to notify PRPs of their

potemtial liabiliry for an action EPA has
aiready taken or is sbout ro take.
whether the notice will be used to
encoursge a prvale party response
through "informal” negotiations (i.e
negotiatiorrs mot triggered by the section
122(e} special notice procedures), or
whether the notice wril be used as a
mechanism for invoking the section
122(e} special notice procednres which
provide for “formal” negotiztrons
betwaes. EPA and PRPs.

2 When to Use Special Notice | ‘
Procedures for Removais - -

The Regions should cansider using the
section 122(e] special notice procedures
only for those remov als where the threa:
is of a nature that is not necessary toy,

-initiate an onsite removal actoa for at

least six months. The “six month
planning time périod™ begins once a site
evaluztion is comnpieted. This means
that for the vast majority of removal
acticna the Regions will not be required
to utilize the special notice procedures.
H is nof appropriate to utilize specidl
notices for.mast removal aclions

" rbecause the subsequent moratorium
. may interfere with the Agency’s abllug

to implement the remedy i1n a timely
manner. In addition. it may not be wo_th
expending the ime and resourzes ‘o
enter into formal negotiations when a
removal will be a relatively short term
ang inexpensive response action,

The Regions snould inciude the .
following fectors in their determination
of whether it is approprigte to utilize the
special.notice procedures for removals
with & six month planning lead tHme: (1)
Whether viabie PRPs have beer
identified. (2} whether the PRPs are
expected to respond favorably to the
irvitation tc participate ir nepotiations
and 1o conducl or finance the rernoval
action. [3) whether issuance of the
special notice could delay
implementation of the removal action.
and (4) whether it may be more
appropriate to enter inte “informal”
negotiations in lieu of "formal”
negotiations under section 122{el.

In determining the PRPs vigbihitv. the
Region should inquire about the PRPs

conducting and/or financing the
removal action in an effective and
timely manner. In determining the PRPs

. willingness 1o undertake or finaoce the -

cemoval action, the Region should. at &

. minimum. obtain a verbal agreement

from the PRPs prior to {ssuance of the

- gpecial notice. In determining whelher

the special notice may delay
implementation of the remedy or in

.determining whether (o enter into
- “informal” rather than "formal™ -

negotiationa. the Regions should
consider whether the section 122{e}
negotiation moratorium would interfere

. with other activities as the site.

3. Nottying PRPs When No! Appropriate
To Utilize Speciai Notice Procedures for,
Removals

EPA’s decision on whether to use the
special notice procedires for any -
response actior. is clearly discretionary.
However. section 122{a} requires the
Agency w notify PRPs in writing when
the Agercy decides not to utilize such
procedures. The removal notice provides
a convemem vehicle for informing PRPs

of EPA’s decision not to utilize the -

special notice procecures. The notice
shouid. therefore. mform PRPs of EPA's
decision not te utilize such procedures -
when this determivation bas been made
and should provide an explanauon for
that decision

4. DO} Roe iz Re"noval Nego‘:a'mns

The Regiohs shouid consult with'the .
Chief of the Environmental Enforceme'u
Section of DOJ prior to'issning a special
notice letter for removai actions where
settlement by consent decree is

contempla:ed. or where the settiement is~

expected to involve a8 compromise of
past or future.response cos:s an< the -
total response costs will exceed
$500.000. The Regions shouid consult
with DOJ prior to releasing a draf*
consent decree to PRPs. -

5. Timing of Notice for Removals

" A removal notice that does net invoke
the special notice procedures should be
provided to PRPs as soon as practicabie.
Fot removal notices that invoke the
special notice procedures, the notice
should be issued as eariy a3 possible but
no later than 120 days before the "
scheduied date for initiating the removal
actior The scheduled date for initiating
the removal action is the date-removal
extramural cleanup contractor funds
will be obligated and onsite cleanup will
begin. -

The timing of 3 notice which invokes
the special notice procedures 1s crinical
because issuance of the notice triggers
the subseguent 60 to 120 day :

removal action. [The mortorium would
last only 60 cays in instances where the
PRPs do not provide EPA with's “good
faith offer”). lssuing the special notice at
least 120 days befote EPA will begin the
removal snsures thet the aubsequent 120
day moratorfum does not affect EPA's
ability to implement the removal action

" in the event nepgntiations do not reanlt in

an agreement for PRP cooduct of the
removal action.  ©

8. Rectpients of Notice for Removals

The removal notice should be sen! to
ail parties where there is sufficient .
evidence to make a preliounary

" determination of potential hability

under section 107 of CERCLA [f a
Federal agency has been identified as a
generator a1 a facility not owned/

. cperated by the Federal agency. such
- agency should be routinely naufued like

other PRPs.

Copies of removal notices should be
provided to the Regional sdmimistrative
record coardinator. the appropriate
State representanve, and lo
headguarters. Providing copies to the
admimistrative record coordinator is
important for ensuring that the norice be

. placed in the recard. Providing copies fo

ihe Siate represeniative is impornant for
‘ensuring that States are sppropriately
informed 2bout posanble future
negotiations.

Providing copies.to the [nfomaucn
Management Section within the Program
Management and Support Office of the
Office of Waste Programs En.arcemcrt
for ertry into-the Superfund
Enforcement Tracking System (SETS).
Copies shouid be sent 10 OWPE ar the
same time they are sent to PRPs.
Providing copies 10 OWPE is essentiai
for faciliranng our efforts to track site
activities and to respond to
Congressxonal and other inquiries. .

Ht is not necessary to-pronde copies of
each removal notice to the -

- administrative record coordinator. State

representative, State or Federal trustee.
or headquarters in instances where |
identical notices are provided 1o |
multipie PRPs. Where there are-muliipie
PRPs at a site. a copy of one removal
notice with a list of other parties,.who
have received the letter would sufiice.

7. Contents of Natice {or Removals

. Asindicated. the content of the
removal notice witl vary depending
upon whether the purpose of the letter is
to simply inform PRPs of ther: priennal
liability ot whether the letier wili also
be used to provide an opporiumity for
PRP invoivemeni in negotianons either
through “informal” or “formal”
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negotigtions. The following highlights
the components that should be included
in the three different types of removal
notices. The specific content of each
component of the removal notice should
be zasentially the ssme as described
esrtier for RI/FS and RD/RA general
and special notices. except where
otherwise apecified.

a. Matice of patential liability: If the
purpose of the removal notice is simply
to inform PPRPs of their potential liability
and to provide notice that the Agency
has or is about to take & response
action. the notice should contain the
following components: a notice of
potential liability: a discussion about
site response activities that have been
ot will be conducted at the site: a notice
on the availability of an admimstrative
record: and.a notice pursuant 10 section
122(a) that the special notice procedures
will not be used. .

-The notification under section 122{a)
shouid inform PRPs that the Agency will
not {or did not) use the section 122}e}
special notice procedures for this
particular response action angd should
provide an explanation for thal decision.
The letter should indicate that it is the
Agency's policy not to use the special
notice procecdures for removals uniess
" there 1s & s1x month pianning lead ume
prior1o the initiation of the response
action. If the response action does
involve a removal with a six month
. planning iead time but the Agency made
- a case-specific determunation not to use
the special notice procedures. the letier
should provide an explanation why the
use of such procedures was determined
to be inappropriate for thal particular
response action. .o

b. Notice of potentic! fiebility and
opporiumty (o enser into “informeal’
negotiotions: 1f the purpose of the
removal notice is to tnform PRPs of thewr
potential liability and to provide PRPs
with an opportunity to enter into
negotiations with EPA withou! invoking
the section 122(e] special netice
procedures. the notice should contain
the following components: a notice of
potential liability: a discussion about
site response activities that will be
conducted al the sile: a copy of the
statement of work or workplan and draft
adminijstrative arder on consent: a
notification pursuant to section 122(a)
that the special notice procedures will

not be used: a reques! that PRPs notify
EPA within 3 specified period of time of
their interest 1o participate in
negotiations: a natice on the availability
of the administrative record: and
information on the EPA representative
te contact. The section 122(a) .
notification should contain the same
information discussed in the preceding
paragraph. '

c. Notice of potential liability and
opportunity to enter into ‘formal"
negotiations pursuant to section 122(e)
special notice procedures: U the purpose
of the removal notice ia to inform PRPs
of their potennal liability and to provide
PRP» with an opportunity to enter into
negotiations with EPA using the section
122{e) special notice procedures. the
notice should contain the following
components: 8 notice of potential
liabtlity: a discussion about site
response activities that will be
conducled at Lhe site: a discussion about
the special notice procedures and the
negotiation moratorium: a copy of the
statement of work or workplan and draft
adminisirative order on ¢onsent: a
discussion about what constitutes a
“good faith offer”: a request that PRPs
notify EPA within a specified penod of
time indicating their interes! to
participate \n negotiations: a notice on
the availability of the administrative
record: and information on the EPA
representative to contact: The “good
faith offer” should contain essentiaily

‘the same components as described

sbove for the RD/RA.

B. Conclusion of Negotiotion
Morglorivm and Deadline Monpgemen!
for Removais

At the conclusion of the section 122{e)
negotiation moratorium for removal
actions, the Regions should have a fully
negotiatec administrative order on
consent which has been signed by the
PRPs. (Where appropriate. a signed

. sonsent decree should be provided). A

signed administrative order on consent
(or a consent decree] will show that the
negotiations have been successfully
completed.

The expectation is that the
negol:atior:s will be concluded at the
end of the 120 day moratorium and the
Regions are strongly encouraged to -
conciude the negotiations within this
period of ume. in instances where the

negotiations do not result in an
sgreement. the Regions may seek an
extension to the 120 day moralorium.
issue an administrative order. or
proceed with & Fund-finenced removal.
Note that the Regional Administrator
mey grant an extension to the 120 day
moratoriurm ¢nly in limited and
uppropriate circumsiances.

C. Administrotive Orders and

' Negotiation Maratorium for Removals

In most instances, use of the special
potice procedures for removal actions
will not affect existing policy on issuing
administrative orders for removals since
the special notice procedures will be
issued for only a small portion of
removais. For delails on the Agency's
pohicy on administrative orders refer to
the guidance on "Issuence of
Administrative Orders for Immediate
Removals” {2/21/84).

It is necessary, however. to modify
existing policy in one respect. In )
instances where Regions use the special
notice procedures for 8 removal action
and where issuance of an administrative
arder is necessary and appropriate. the
Regions should not issue the order until
the end of the negotiation moratorium.
This ensures that the negotiation
moratorium will be used to negotiate
voluntary settlements.

V1L Disclaimer

The polities and procedures
established ip this document ate
intended solely for the guidance of
Governmernt personnel. They are not
intended and can not be relied upon la
create any rignts. substantive or

. ptocedural. enforceable by any party in

litigation with the United States. The
Agency reserves the right to act at
variance with these policies and
procedures and to change them at any
time without public notice.

VTI1. For Further Information

For further information or questions
concerning this guidance. please contact
Kathy MacKinnon 1n the Office of
Waste Programs Enforcement at FTS-
4756770, o .

BILLNG COOE 8550~ 504
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